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PROCEEDINGS. 

THE CLERK: All rise. Ramsey County 
District Court is again in session, the Honorable 
Kenneth J. Fitzpatrick now presiding. 

(Jury enters the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: Good morning. 

(Collective "Good morning.") 

THE COURT: Members of the jury, the 
plaintiffs and the defendants have offered a number 
of trial exhibits, and today, this morning that is, 
we're going to give you one more time an opportunity 
to review some of those exhibits. There will be 
three copies of each exhibit available to you for 
your review. There will be no further testimony this 
morning; however, you'll be returning this afternoon 
for testimony. 

You, this morning, will be asked to read those 
trial exhibits. There will be two counsel, one for 
plaintiffs and one for defendants, in the other 
courtroom during your review, along with a bailiff 
and security. All other persons and counsel will be 
in this courtroom for hearings. 

And again, as I instructed you previously, you 
may leave the jury box. You can wander around the 
PROCEEDINGS WITHOUT 
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courtroom, review as you so choose. The purpose of 
the procedure is simply to allow you to review a 
large number of documents at one time. Some of the 
documents that you'll review are copies of newspaper 
articles, magazine articles, books and other 
materials on the topic of smoking and health that 
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have been written by third parties. You're 
instructed that these documents have been admitted 
into evidence not for the truth of the matter 
contained in them. 

As I indicated previously, when you do review 
the documents, do not mark the documents up. If you 
wish to take your personal notes regarding any 
particular document, that's okay. And of course as I 
also indicated, don't discuss the documents amongst 
yourselves. 

You may retire at this time, and we will 
transport you down to courtroom number three and then 
you'll return this afternoon when we recommence 
testimony. 

THE CLERK: All rise. 

(Jury leaves the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: I apologize. Apparently my 
mike was off. I hope counsel at least heard what I 
PROCEEDINGS WITHOUT JURY 
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told the jury. I don't think I told them anything 
particularly that — 

MR. CIRESI: We could hear. Your Honor. 

THE COURT: Okay. Could defense counsel 

hear me? 

MR. CORRIGAN: Yes, we did. 

MR. REDGRAVE: Yes, we did. Your Honor. 

THE COURT: Thank you. 

MR. REDGRAVE: Good morning. Your Honor. 

THE COURT: Good morning. 

MR. REDGRAVE: Jonathan Redgrave for the 
record on behalf of Reynolds Tobacco Company and the 
other defendants. 

Your Honor, we have a number of arguments this 
morning with respect to documents that the defendants 
are placing before the court for admission at this 
document day, or the document morning. We're going 
to have argument beginning with Ms. Anne Walker from 
the Arnold & Porter firm with respect to some general 
documents, then different counsel for the defendants 
are available and will be arguing on behalf of 
documents that those companies had designated for 
argument this morning. Your Honor. 

THE COURT: All right. 

MR. REDGRAVE: I appreciate the flexibility 
PROCEEDINGS WITHOUT 
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of the court on this matter. 

THE COURT: All right. Let's proceed. 

MS. WALKER: Good morning. Your Honor. I'm 
Anne Walker from Arnold & Porter on behalf of the 
defendants. I'm going to begin with the first group 
of documents for the second document day, which is 
additional documents on the issue of state awareness. 

THE COURT: Good morning. 

MS. WALKER: Good morning. 

As with last time. Your Honor, I'm going to just 
make a generic argument on this group of documents. 
There are a number of newspaper articles from 
Minnesota newspapers and magazine articles from 
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national magazines that we are offering not for the 
truth of the matter asserted in them, but again as 
evidence of the notice provided to the Minnesota 
public. They are similar to the documents of the 
type that were admitted into evidence for the first 
document day and also through Professor Berman. 

Defendants do not believe that these documents 
have to be introduced through a witness. As with 
last time, for the most part they are 
self-authenticating, and they are probative, as I 
said, of the notice that was given to the public. 

THE COURT: Okay. To begin with, are there 
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any documents, newspaper articles or magazines, 
written by people that are not the authors? 

MS. WALKER: No, Your Honor. 

THE COURT: And these are not written by 
anyone — by the tobacco companies or their agents; 
is that correct? 

MS. WALKER: No, they're all written by 
third parties. 

THE COURT: Thank you. Okay. Go ahead. 

MS. NELSON: Good morning. Your Honor. 
Susan Nelson — 


THE COURT: Good morning. 

MS. NELSON: — on behalf of the 


plaintiffs. 

Your Honor, we have been before you twice on the 
issue of the awareness documents, one with Dr. Berman 
and once during the defendants' first document day. 

At this point, dozens and dozens and dozens of 

articles have been introduced into evidence under 

this notice theory of the defendants, and I would 

remind the court that these articles are not 

representative of what was in the public domain 

during the 40 years, but rather support Dr. Berman's 

opinion and do not represent what the public really 

saw. PROCEEDINGS WITHOUT 
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1 Secondly, these articles are a needless 

2 presentation of cumulative evidence under Rule 403 of 

3 the Minnesota Rules of Evidence because there are so 

4 many of such articles that have been presented to the 

5 jury. 

6 Third, three of the articles contain additional 

7 material on polls taken of citizens of the state of 

8 Minnesota, and we believe that is being introduced 

9 for the truth of the matter asserted, and, in order 

10 to be properly introduced, must be introduced through 

11 a witness who provides the proper foundation for 

12 those polls. Now I would remind the court that at 

13 the last document day, those materials; that is, 

14 those newspaper articles reporting on polls, were 

15 specifically not permitted by the court into 

16 evidence. 

17 Finally, in the group of materials already 

18 before the jury, there are many articles on the very 

19 same subject; for instance, the 1964 Surgeon 

20 General's report. There are articles from every 

21 newspaper in Minnesota on that subject already before 
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23 additional articles on that very same subject. So 

24 not only is the entire proffer cumulative, but within 

25 the proffer the articles are extremely cumulative. 
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altogether? 

MS. NELSON: I believe there are, 
we've been through them, approximately 40. 
correct, Ms. Walker? 
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there 

now that 
Is that 


MS. WALKER: Approximately 42 newspaper 


articles. 


THE COURT: Thank you. 

MS. NELSON: Thank you. Your Honor. 

MS. WALKER: May I respond. Your Honor? 

THE COURT: Sure. 

MS. WALKER: In terms of the articles being 
cumulative, many of the articles deal with issues of 
smoking and health, and the fact that they're 
cumulative is part of the point. These issues were 
reported pervasively in Minnesota, particularly 
around the time of the 1964 Surgeon General's report, 
and we believe it is important for the jury to be 
exposed to these materials and see what the public 
was exposed to. 

As to the polls, there are three newspaper 
articles that report poll information. We are 
offering them not for the truth of the matter 
asserted, but, as with Professor Berman, for the 
notice that they provided. 
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1 THE COURT: Okay. We'll let in all the 

2 articles except the three that contain the polls. 

3 What's next? 

4 MR. MONICA: Good morning. Your Honor. 

5 THE COURT: Good morning. 

6 MR. MONICA: John Monica on behalf of 

7 Lorillard Tobacco Company. 

8 Your Honor, we have — Lorillard has several 

9 documents that are at issue today. I'm going to 

10 address three of them. Those are the three 

11 scientific studies that Lorillard did in 1996 

12 concerning the effect, if any, of the use of 

13 diammonium phosphate on the pH level of its 

14 cigarettes. Craig Proctor, my associate, will 

15 address the other documents, the Lorillard documents. 

16 We do inform the court that plaintiffs have 

17 agreed that I believe three of the documents may be 

18 admitted, but not the three I will address. 

19 These studies. Your Honor, are three studies, 

20 are three different studies. They have previously 

21 been addressed by the court because they are 

22 post-1994 studies. These studies, as you may recall, 

23 were produced at the deposition of Dr. Spears, our 

24 CEO, and at the request of plaintiffs, and at his 

25 deposition Dr. Spears identified the studies and was 
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1 interrogated on them at length. There are about 30 
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2 pages of his deposition that are devoted to these 

3 studies. 

4 After the deposition we were requested to and 

5 did produce all of the underlying data, the raw data 

6 that goes with these three studies, and I believe 

7 there are between two and three hundred pages of data 

8 that have been produced. Subsequent to that, or in 

9 conjunction with production of the data, we offered 

10 to produce Dr. Spears again for a deposition, and in 

11 fact we've made that offer twice and the plaintiffs 

12 have not taken us up on the offer. And so in your 

13 order granting in part and denying in part the use of 

14 post-'94 — 1994 data, you specifically ruled that 

15 the exclusion of the post-1994 research did not 

16 include the Lorillard documents, and your order is 

17 dated February 4, 1998. 

18 Plaintiffs have now, through a letter, raised 

19 objections to the introduction of these three studies 

20 under Rule 803(6) . These studies are business 

21 records. I don't believe that there is a dispute as 

22 to whether or not they are business records, whether 

23 they meet the criteria, except for one element. It's 

24 my understanding that plaintiffs contend that these 

25 were not done in the regular course of business, that 
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1 in fact they were done for pure litigation purposes. 

2 If you look at the underlying purpose of Rule 803(6) 

3 and the hearsay objection with regard to business 

4 records, I think the underlying rationale deals with 

5 the reliability of the document, and by proving the 

6 elements of a business record, you establish the 

7 reliability of the record. 

8 I believe the reliability of these three studies 

9 has been clearly established through the deposition 

10 of Dr. Spears. He was asked why the studies were 

11 done and he's testified in his deposition on that 

12 subject, and has testified, as I mentioned, as to the 

13 content of the studies. His deposition testimony on 

14 this appears at page 60, and, on the studies, runs 

15 through page 92. 

16 These studies. Dr. Spears has testified, were 

17 done in response to allegations made by FDA Kessler 

18 concerning the use by various companies of ammoniated 

19 compounds in their tobacco products. These studies 

20 were done in the regular course of business, as Dr. 

21 Spears has testified, because it is — they are 

22 specifically in response to an FDA statement, and the 

23 companies, and Lorillard in particular, as a regular 

24 course of its business, has to deal with and respond 

25 to responses and allegations by various government 
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1 officials. As I said. Dr. Spears testified why the 

2 studies were done in response to the FDA Commissioner 

3 Kessler, how they were done, and he testified on the 

4 results. 

5 Plaintiffs have had a full opportunity to 

6 cross-examine Dr. Spears on these three studies; in 

7 fact, did so for some 30 pages. These studies are 

8 important to us because they establish that the 
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9 ammoniated compounds used by Lorillard in its 

10 tobacco, in its reconstituted leaf, were not of a 

11 level that would have any significant impact on the 

12 pH level, and as the court is well aware, that is an 

13 issue in this litigation. 

14 We believe that, based upon the record, based 

15 upon the testimony of Dr. Spears during his 

16 deposition, that the reliability of these studies has 

17 been established, and we believe we have established 

18 that they were not done for litigation purposes, and 

19 it is only under Rule 803(6), if they were done 

20 purely for litigation purposes, that they cannot be 

21 admitted under the hearsay rule. If they were 

22 done — 

23 Should the court find they were done partially 

24 for litigation purposes, they still can be admitted 

25 if we make the reasonableness and reliability 
PROCEEDINGS WITHOUT JURY 

13335 

1 submission to the court. As I said, they were done, 

2 we believe — they're in the regular course of 

3 business, were not done for litigation purposes, were 

4 done to respond to specific allegations made against 

5 the industry by Commissioner Kessler. 

6 THE COURT: Can I have the three documents 

7 numbers on it? 

8 MR. MONICA: Yes, Your Honor. The document 

9 numbers are SM000003, SM000004, and SM000005. 

10 Thank you. Thank you, judge. 

11 MR. GORDON: Good morning. Your Honor. 

12 Corey Gordon on behalf of the plaintiffs. 

13 THE COURT: Good morning. 

14 MR. GORDON: Plaintiffs object to the 

15 admission of these three documents, SM3, SM4 and SM5, 

16 on a variety of grounds. They are clearly hearsay, 

17 and the exception to hearsay that Lorillard is 

18 advocating is their claim that these are business 

19 records. Our first objection is that these are not 

20 business records and do not fall within the business 

21 records exception. 

22 As Mr. Monica pointed out, these three documents 

23 were handed to plaintiffs at the deposition of Dr. 

24 Spears, and plaintiffs did, during that deposition, 

25 ask some questions about these documents that they 
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1 had just been handed. They were not provided with 

2 the underlying data, and I will get into that in due 

3 course. The underlying data is very critical for 

4 understanding what these so-called studies were 

5 about. But we do know from the examination that was 

6 conducted of Dr. Spears that these were not done for 

7 a normal, routine business reason. They were done in 

8 response, as — as Lorillard concedes, to challenges 

9 to Lorillard and the industry by the head of the Food 

10 and Drug Administration. 

11 Now, of course, at the time the FDA had no 

12 authority over the cigarette industry, at least that 

13 has been their position, so the fact that a 

14 government official with no regulatory authority, in 

15 view of the industry, makes public statements about 
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16 what the industry is doing does not give rise to any 

17 obligation on the part of the industry to conduct 

18 experiments to disprove the allegations. These were 

19 clearly done to disprove the allegations against it 

20 by Dr. Kessler. 

21 At the same time these studies were going on, 

22 these same allegations had already been raised in 

23 this lawsuit and many other lawsuits. And the 

24 allegations, of course, are critical, that the use of 

25 diammonium phosphate is used in part to elevate the 
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1 smoke pH of the cigarettes. So these were not 

2 routine, ordinary scientific experiments that a 

3 consumer products company was conducting on its 

4 products to better understand them, to modify them, 

5 to do whatever, they were done solely for the purpose 

6 of creating a — a — a purported scientific basis 

7 for challenging statements of Dr. Kessler and the 

8 allegations against them by plaintiffs. 

9 And to understand that more fully, I want to 

10 direct the court to the lab notebooks that we were 

11 finally provided with after the deposition of Dr. 

12 Spears, and these were not provided prior to. And as 

13 I approach the bench, I would like to hand up — to 

14 save time. I'll give the court two different lab 

15 notebooks. 

16 (Documents handed to the court.) 

17 MR. GORDON: If I may direct the court's 

18 attention to the thicker of the two documents, this 

19 is Lorillard Bates No. 94412607 through 12635, and if 

20 the court will turn to the very first page, you'll 

21 see there's a handwritten note at the — at the 

22 beginning of this, and this is apparently the first 

23 lab notebook entry for the beginning of these studies 

24 by the scientist who was — who was charged with 

25 conducting these studies, and as you'll see, in that 
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1 first paragraph it says — it says "On the smoking 

2 experiment with varying amounts of diammonium 

3 phosphate," et cetera, et cetera, and the conclusion 

4 of the paragraph is "The purpose of the study as a 

5 whole, including this experiment, is to disprove" — 

6 and the word "disprove" is crossed out and the word 

7 "test" written in — "claims that we alter the 

8 delivery of nicotine by increasing pH." 

9 So clearly. Your Honor, just from this single 

10 entry, coupled with Dr. Spears' admission that this 

11 was prompted by allegations from Dr. Kessler, this 

12 was not a routine scientific experiment being 

13 conducted in the labs of — of Lorillard as a normal 

14 business practice. They were setting out to disprove 

15 it. 

16 Now who told this scientist to cross out the 

17 word "disprove" and write in "test," I don't know. I 

18 didn't have an opportunity to cross-examine or — 

19 By the way. Dr. Spears testified that he had no 

20 personal knowledge of the underlying data or the — 

21 or any underlying documents, or indeed even if any 

22 underlying documents existed at the time of his 
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23 deposition, so we couldn't have cross-examined Dr. 

24 Spears about that either. The point of this is that 

25 these are not experiments that are — that are done 
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1 in the ordinary course of business, and routine 

2 experiments. 

3 If I might draw an analogy. Your Honor, if I was 

4 a manufacturer of a motor vehicle that was accused 

5 of — of having too high a center of gravity that 

6 tips over, and either a regulatory agency or a 

7 plaintiff in a lawsuit challenged me, or perhaps a TV 

8 station does a story about the high propensity for 

9 tipping, if I then have my R&D department go out and 

10 create some sort of a test to show that no, they 

11 really don't tip, they really don't have an unstable 

12 and too high a center of gravity, that would not be 

13 an ordinary business experiment. That would be an 

14 extraordinary type of event. Now I may be able to 

15 introduce testimony about it for purposes of 

16 litigation, or I may be able to offer — offer that 

17 test for regulatory purposes with live testimony 

18 about what was done and the protocols, et cetera, but 

19 to just write up a document about that and say, hey, 

20 that's a regular, routine business practice, regular, 

21 routine record, no, that's not correct. 

22 Even if one accepts the notion that this was 

23 some sort of a routine test, the clear fact of the 

24 matter is that the test protocol was not in any way, 

25 shape, or form related to actual commercial products. 
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1 As the lab notebook that I just read suggests, these 

2 were experimental cigarettes. This takes on 

3 significance, obviously, when you understand what the 

4 reason and the rationale for doing these tests were: 

5 to disprove the DAP-raises-pH theory, and there you 

6 have to look at what they did with these experimental 

7 cigarettes, what was the protocol, versus what they 

8 do commercially, what — what have they been doing in 

9 the cigarettes that they sell to the consumers of 

10 Minnesota. The tween does not meet. 

11 Now again to go back to my analogy of the car 

12 that tips over, if I was accused of — of making a 

13 car that had too high a center of gravity and 

14 therefore was unstable, if I went out and tested a 

15 vehicle that I had specially made that had a lower 

16 center of gravity than the vehicles that actually 

17 tipped over, my tests are irrelevant. They have 

18 nothing to do with the issue of — of the 

19 commercially sold product. 

20 Let me just briefly explain the problems with 

21 this test. Your Honor. First of all, the control 

22 cigarette, the cigarette — the — the — the — 

23 these — the cigarette that they started and then 

24 added, supposedly added diammonium phosphate to, 

25 already had diammonlum phosphate in it. The 
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1 commercial process that Lorillard and — and most of 
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2 the other manufacturers use for adding diammonium 

3 phosphate to its products is in the reconstituted 

4 tobacco process, and I know Your Honor has heard a 

5 lot of testimony about how that works, but basically 

6 the water solubles are extracted from the — the 

7 stems and the other by-products of — of the tobacco 

8 manufacturing process, the water solubles are then 

9 mixed with diammonium phosphate, and this extract is 

10 put back on to the — to the fibrous material. 

11 That's the recon process. That's how DAP is used 

12 commercially for Lorillard products. And in fact, 

13 the cigarettes they use already had recon in them 

14 with DAP applied. So what you're dealing with is you 

15 start out with a control cigarette to which they're 

16 now going to supposedly add DAP that already has the 

17 DAP recon effect. Has it peaked? I don't know. I 

18 don't know if — if the — if the recon — if the — 

19 if the DAP effect in recon would be a straight line; 

20 more DAP, the higher the pH. I suspect at some point 

21 the — the — the — the reaction curve flattens out. 

22 And I don't know and this study doesn't tell us 

23 and — and we have no insight, if you were adding 

24 DAP, more DAP to the recon, would that continue to 

25 increase the pH or had the recon that they were using 

PROCEEDINGS WITHOUT 

13342 

1 already peaked out. 

2 But we don't need to know that because the fact 

3 of the matter is they did not add the DAP to the 

4 recon for this experiment. What they did to add DAP 

5 to disprove the notion that DAP raises pH was they 

6 put the DAP in the burley casing and then added this 

7 burley casing to the — to the cigarette that already 

8 had ammoniated recon in it. 

9 Again, I know Your Honor has already heard lots 

10 of testimony about casings and humectants and those 

11 sorts of things. The burley casing is basically a 

12 sugar compound. Burley is a very alkaline tobacco. 

13 And the way to ameliorate its harshness for decades 

14 has been to use casings, which are primarily sugars, 

15 which are acidic. So what this test, the so-called 

16 test, the so-called study involves is taking pH — 

17 ammonia — diammonium phosphate, an alkaline 

18 substance, mixing it with the burley casing, an 

19 acidic substance, which results in a neutralizing 

20 effect. What they're doing is they're neutralizing 

21 the DAP and then they're spraying it on to the — to 

22 the tobacco. 

23 That is not how they do it commercially. They 

24 don't do that commercially for one simple reason: 

25 you lose the DAP effect. It — it — first — first 
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1 of all it neutralizes it, and secondly, just spraying 

2 it on is not the effective way to apply DAP. And 

3 we've got — we've seen other studies over the years 

4 of all the manufacturers studying the best way to do 

5 use DAP. There's a reason they add it to the recon 

6 water-extracted solubles: that's where it has its 

7 effect. It doesn't have its effect if you add it to 

8 the casing and spray it on. 
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9 So what you have here is a fabricated test. 

10 It's — it's just — it's a made-up test that bears 

11 no relationship to the real world. It's — it's a — 

12 it's as irrelevant and it's as inappropriate to 

13 introduce as if we were in a products liability case 

14 and the manufacturer tested a product that was 

15 different than the product at issue and had been 

16 modified with — for the very part of the product 

17 that was at issue in the case. So therefore, even if 

18 a live witness were to come and testify about it, 

19 there would be a serious issue as to its 

20 admissibility on that ground. Here we don't even 

21 have a live witness. We don't — we don't even have 

22 the opportunity to establish this — the fact and the 

23 differences between this so-called test and the real 

24 world. 

25 Finally, Your Honor, this test is profoundly 
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1 scientifically flawed. Frankly, I think Lorillard 

2 would be embarrassed, ought to be embarrassed to 

3 suggest that this is a normal, routine manner of 

4 conducting — of their conducting experiments. And 

5 I'd like to direct Your Honor's attention to several 

6 entries in the lab notebooks that give insight into 

7 the problems that we're faced with. 

8 If Your Honor turns to, again, although this is 

9 primarily the big notebook, what — the page bearing 

10 Bates number ending 2610. The lab notebooks are — 

11 numbers are handwritten in and they're — they're 

12 kind of hard to read and they also jump around. I 

13 just want to draw Your Honor's attention to the fact 

14 that the pH of H20, C02-free, distilled DI, which 

15 means deionized, was measured at 6.52. Your Honor, 

16 deionized C02-free distilled water, by definition, 

17 should have a pH of 7.0. Again, I know Your Honor 

18 has been — has heard lots of testimony about pH and 

19 hydrogen ion concentrations and neutrality versus 

20 alkalinity versus acidic — acidic qualities, and you 

21 know as well that — that the pH scale is 

22 logarithmic. So 6.52 solution is already starting 

23 out pretty acidic, significantly acidic from what the 

24 neutral is. So they're putting it into an acidic 

25 solution and then supposedly measuring it. 
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1 Again, put that — put that aside. In the 

2 greater scheme of things, that's a relatively minor 

3 criticism. 

4 If Your Honor turns to the page bearing the last 

5 four Bates numbers 2622, the author of this — these 

6 studies, a scientist, I believe, by the name of 

7 Sudholt, writes, "There seems to be a downward trend 

8 for puffs four through eight for 1411." 1411 is one 

9 of these — one of the tests. "I wouldn't expect 

10 this with increasing nic delivery. While I'm not 

11 sure if these results are accurate, there are a lot 

12 of questions." 

13 Your Honor, we agree, there are a lot of 

14 questions. Perhaps some of the answers come a little 

15 bit later on. 
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16 Again, I draw your attention to the page bearing 

17 Bates number 2625. Ms. Sudholt writes, "This morning 

18 I went to get 1411 for WTS," and that's an 

19 abbreviation for weight selecting, "and the first box 

20 was heavily contaminated with beetles. Cigarettes 

21 had holes and beetle poopie. The second box was 

22 somewhat contaminated, so I had to individually pick 

23 out the cigs. I discarded the cigs from the first 

2 4 box. " 

25 Your Honor, I — at this point I've read an 
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1 awful lot about tobacco beetles, but I honestly can't 

2 tell — 

3 THE COURT: We've finally come to tobacco 

4 beetles. 

5 MR. GORDON: We've — we've finally come to 

6 it. 

7 I note, by the way, that they spelled beetle 

8 b-e-a-t-l-e. I have this image of George, Paul, John 

9 and Ringo going into these cigarettes, but — 

10 THE COURT: Well it's a tobacco beetle, I 

11 guess. 

12 MR. GORDON: Now I — I — I have no idea 

13 what the significance of tobacco beetle feces is on 

14 pH. 

15 THE COURT: Nor do I, counsel. 

16 MR. GORDON: I don't believe it's important 

17 to the product. 

18 MR. CIRESI: It's probably acidic. 

19 MR. GORDON: It — it may well be. If it's 

20 Lorillard's secret ingredient, then they've kept it 

21 from us in the Category II documents. 

22 But it raises supplement serious issues. And 

23 all kidding aside, I mean this is — this is an 

24 embarrassment of a scientific experiment. And this 

25 is further underscored, if you look at 2627, they 
PROCEEDINGS WITHOUT JURY 
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have more problems with these beetles. "Sorted 
through the other day and only gave Brenda 
unblemished cigs for weight select. This morning 
Bonnie discovered bug holes in cigs. Bugs must have 
been in cigs. Will have to smoke anyway and see if 
it makes a difference." 

And I note that they're — down a little bit 
lower on this page, this time they're measuring the 
pH of the distilled water as 6.4; it's getting more 
acidic. 

And I'll draw the court's attention, finally, in 
this notebook, to the page 2633 where it says "Set 
eight will not be included in the results because 
David forgot to label the sample beakers and wasn't 
completely sure of their order after he had brought 
them around to my lab." 

Your Honor, if Grumman — 

THE COURT: Are you sure you don't want 
this into evidence? 

MR. GORDON: This — 

They're not offering this in evidence. If — if 
they had brought a live witness who wanted to testify 
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23 about how wonderful these scientific studies were, 

24 I — I'm sure we would be more than happy to 

25 cross-examine him with this stuff. They're asking 
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1 Your Honor to let the jury read the three studies 

2 that were based on these without benefit of any 

3 cross-examination, without benefit of these 

4 underlying documents. I — I think Your Honor gets 

5 the idea. I actually have quite a bit more. 

6 One other point I — I do want to point out is 

7 the smaller lab notebook, the very last — and 

8 that — the Bates number on that is 94412600 through 

9 12606, and on the last page they discuss the problems 

10 they're having and the lack of consistency of the 

11 numbers, and finally she says, "In my report I will 

12 compare results," underlined, "but not actual data" 

13 between two studies. And I fully understand why she 

14 would do that. If I were a professor and a student 

15 submitted this to me as a — as a scientific study, I 

16 would strongly encourage that student to seek a 

17 vocation outside of the natural sciences. 

18 The bottom line is, for purposes of admitting 

19 these documents, these are hearsay, they are 

20 unreliable, they do not fall within any hearsay 

21 exception, they are not subject to cross-examination. 

22 Even if — if a live — if Lorillard were to try to 

23 put them in through a live witness, there would be 

24 serious questions about their admissibility. Their 

25 failure to do that and try to slip these into the 
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1 jury as valid scientific studies is improper and they 

2 should be excluded. 

3 MR. MONICA: Your Honor, I'll just take a 

4 minute. 

5 Since these may have been French beetles, we 

6 refer to it as poopet, not poopie. 

7 THE COURT: Okay. That — that settles 

8 everything. 

9 MR. CIRESI: Do you want to know what it is 

10 in Italian? 

11 MR. MONICA: It's a four-letter word in any 

12 language. 

13 Your Honor, Mr. Gordon has done his best to cast 

14 doubt on these studies, but Dr. Spears did testify at 

15 length during his deposition with regard to the 

16 studies. We did produce the notes. Mr. Corey — Mr. 

17 Gordon, rather, read from the notes at length. We 

18 offered an opportunity to cross-examine, to depose — 

19 redepose Dr. Spears twice. Plaintiffs elected not to 

20 do that. I think we've met our burden on 

21 establishing the reliability and providing plaintiffs 


22 

an opportunity to examine 

on 

these documents. 


23 

THE COURT: 

But 

he 

wasn't familiar 

with 

24 

these notes; was he? 

Was 

Dr. 

Spears familiar 

with 

25 

these notes? 
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1 

MR. MONICA: 

He 

was 

familiar with the 

2 

studies. Your Honor. 
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THE COURT: With the notes? 

MR. MONICA: He said that he was not aware 
of whether there were notes. 

THE COURT: That's what I recall, yes. 

MR. MONICA: Yes, Your Honor, that's 
correct. But we did offer to produce Dr. Spears on 
these, and — 

THE COURT: What's he going to say? He's 
not familiar with the notes. How can you 
cross-examine him on the notes? 

MR. MONICA: He was cross-examined at 
length on the studies and how they were done and what 
they mean, and he was — there's about 30 pages on 
that. On the issue of whether or not they're a 
business record, they were done in response to 
allegations made by Commissioner Kessler. That, of 
course, is part of Lorillard or any tobacco company's 
business, to keep abreast of the allegations made 
against its product and to investigate those 
allegations, and that was what — what was being done 
there. So we believe that these studies meet the 
requirements of the — of Rule 803(6) and should be 
admitted. PROCEEDINGS 
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Thank you. 

THE COURT: All right. Document SM000003, 
SM000004, SM000005 will not be allowed into evidence. 

They do not comply with 803. 

Let's move on. 

MR. REDGRAVE: Your Honor. 

THE COURT: Yes. 

MR. REDGRAVE: Just on a procedural matter, 
we'd like your indulgence to be able to take some of 
the documents that were admitted earlier, to make 
sure we have copies ready for the jury. 

THE COURT: No problem. Go ahead, do that. 

MR. REDGRAVE: Thank you. 

THE COURT: Mr. Monica. 

MR. MONICA: Yes, Your Honor. 

THE COURT: I understand the 39,000 
documents are at the present time on the Internet. 

MR. MONICA: I don't have a microphone. 

Let me respond. Your Honor, I have been 
informed that Congressman Bliley has released, and I 
informed the clerk this morning and Mr. Ciresi first 
thing this morning, that Congressman Bliley has 
released all of the documents except for the core 
work-product privilege documents. And at the time 
the documents were submitted, there was a carve-out, 
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if you will, segregated numbers were provided to the 
congressman of — 

THE COURT: Who's carving out documents, 
the defendants? 

MR. MONICA: The defendants provided the 
congressman with a separate list of what they 
considered to be core privileged work-product 
documents. 

THE COURT: And is there any reason why the 
court wasn't provided with that information? 
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11 MR. MONICA: I believe you were. Your 

12 Honor. In fact — 

13 THE COURT: Okay. And how was that 

14 provided? I didn't see it. 

15 MR. MONICA: I believe we, for example — I 

16 can speak for Lorillard. I believe Mr. Proctor filed 

17 an affidavit and attached the list of core documents 

18 that Lorillard was claiming that were core documents 

19 at the time we made the submission to Your Honor. 

20 THE COURT: Do you know if the Internet 

21 provides that these — this is an incomplete set? 

22 MR. MONICA: Your Honor, I don't — I don't 

23 know the answer to your question in that regard, but 

24 I do understand that the congressman is not at this 

25 time releasing the core documents, he is releasing 
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1 the remainder of those. And we have — 

2 The clerk asked us to provide, again, a list of 

3 the core documents, and we are undertaking to do 

4 that. The court, I believe, already has a copy of 

5 Lorillard's list of core documents. What we're 

6 trying to do is, to facilitate things, we're trying 

7 to get everyone's list and provide it to the court. 

8 THE COURT: Does the plaintiff have this 

9 list? 

10 MR. MONICA: Yes, they have our list. It 

11 was attached to the affidavit. Is that right, Mr. 

12 Proctor? 

13 MR. PROCTOR: Yes. 

14 MR. MONICA: Mr. Proctor filed an 

15 affidavit. The list was attached to the affidavit. 

16 THE COURT: Do we have these communications 

17 you've had with Bliley? Were you going to provide 

18 copies of that to us? 

19 MR. MONICA: Your Honor, I'm — I don't 

20 know whether we have all of the communications that 

21 have transpired. 

22 THE COURT: We don't have any 

23 communications, I don't believe, to Mr. Bliley — 

24 MR. MONICA: Your Honor, I will — 

25 THE COURT: — that I'm aware of. I wonder 
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1 if we couldn't be provided this information. I would 

2 be more than casually interested as to what the 

3 defendants are choosing to do with documents in this 

4 litigation. 

5 MR. MONICA: Your Honor, I will endeavor to 

6 find out and I will find out for you what 

7 communications there have been. And, you know, if 

8 there are communications there, I will certainly make 

9 an effort to get those to you consistent with the 

10 position that has been taken with Congressman Bliley. 

11 THE COURT: I would expect those today. 

12 MR. MONICA: I will certainly make every 

13 effort, and we'll give those to you if at all 

14 possible. And I will make extreme effort to get 

15 those for you. Your Honor. 

16 THE COURT: Thank you. 

17 MR. CIRESI: Your Honor, we have not 
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18 received any communications that were provided to 

19 Congressman Bliley from the defendants. I am not 

20 certain as to what affidavit Mr. Monica is referring 

21 to that was submitted with the Lorillard documents. 

22 If one was submitted, I do not recall one being 

23 submitted as identifying any core work-product 

24 documents that should be treated differently. I'm 

25 not saying it wasn't, but we will again check. We 
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1 just — none of us at the table have a recollection 

2 of such a specifically identified affidavit. 

3 We do think, though, as I stated a couple of 

4 days ago, I believe, to Your Honor, that it is 

5 imperative that we find out what the communications 

6 were with Congressman Bliley with respect to these 

7 documents because we now find that they are on the 

8 Internet. We don't know which ones are on the 

9 Internet, which ones are not. 

10 It is my understanding that those who are having 

11 the significant communications with Congressman 

12 Bliley dealt with defendants other than Lorillard, 

13 although it may have been Shook, Hardy who was having 

14 those communications, together with representatives 

15 of Arnold & Porter and Jones Day. So we think that 

16 in order to have a record before us that is 

17 consistent with what has been done in Congress with 

18 respect to these particular documents, that we 

19 immediately obtain those communications. And we have 

20 asked the defendants for them, to be provided to us 

21 and to the court. 

22 THE COURT: Okay. 

23 MR. JONES: Your Honor, very briefly. I 

24 had gotten a phone call just before coming into the 

25 courthouse which suggested that Congressman Bliley 
PROCEEDINGS WITHOUT 

13356 

1 was going to be releasing the 39,000 documents with 

2 two exceptions, one was outside-authored work product 

3 and the other one was trade secret. I don't know 

4 exactly how that was put together or if that's being 

5 put together in some manner. I can tell the court 

6 that my own understanding is — 

7 THE COURT: Well it's on the Internet. We 

8 can pull it up right here — 

9 MR. JONES: I mean as to — 

10 THE COURT: — right now. It doesn't 

11 provide what's excepted out, and we have no idea 

12 what's going on. And I'm — 

13 We've been through this before. We talked about 

14 this, as a matter of fact, yesterday. And I'm a 

15 little disappointed that counsel doesn't feel that 

16 it's appropriate to provide this court and the 

17 plaintiffs with what's happening here. 

18 MR. JONES: Well, Your Honor, if I could 

19 very briefly, my understanding — and I can only say 

20 for my own perspective — we have gotten differing 

21 communications at times as to what would and would 

22 not be released, and that is the subject that has 

23 been internal to, as I understand it, the 

24 congressional staff. And at various times we've 
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THE COURT: Okay. I understand it 
differently. I understand that there is defense 
counsel who has been negotiating with Bliley and 
provided him data and information — 

MR. JONES: Well — 

THE COURT: — which resulted in a limited 
issue of documents. 


MR. JONES: I — I would — 

THE COURT: Do I understand that correctly? 

MR. JONES: Well I was going to tell Your 
Honor that I believe when Mr. Ciresi was asking about 
outside-authored opinion work product, that with — 
and I believe the court is aware that we filed — 
each of the defendants filed affidavits with this 
court and with the Court of Appeals on the last 
appeal. In our case we identified 68 plus 104, 

Lorillard identified a set number, Arnold & Porter 
identified a set number, it totaled approximately 300 
and some documents, and I believe that filings — I 
believe those filings with affidavits in one way or 
another were provided in response to inquiry to 
people on the congressional staff. But that as — as 
I understand it, with respect to the outside-authored 
work product, that's the collection that people are 
referring to. PROCEEDINGS 
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THE COURT: Okay. I guess it could be 
clarified, if we could get the communication that 
defense counsel is having with Mr. — with Bliley so 
that we can clarify this issue. Right now I have no 
idea what's going on, and I'm not sure, but I am 
guessing the plaintiffs haven't got an idea what's 
going on either. 

MR. JONES: And I can assure the court — 

THE COURT: And it's a strange way to try a 

lawsuit. 

MR. JONES: I can assure the court that 
afternoon — yesterday afternoon, we did try to 
undertake inquiry promptly at the lunch break in 
response to the court's inquiry, — 

THE COURT: And I received no reply. 

MR. JONES: — and I got the phone call 
just before coming in that I was to advise the court 
when this issue came up that our current 
understanding, at least mine in terms of coming into 
here, was that the 39,000 would be released with 
those two exceptions. But I can — we can — I mean 
that was — 

I was going to report to the court on that, and 
we can follow up on that as well. 

MR. CIRESI: Your Honor, that's why we need 
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to know what communications have been provided by the 
defense to Congressman Bliley. It is these lawyers 
who are having the communications, and yet we have 
someone come in and say "it's my understanding," and 
I use that in quotes. Now I do not ascribe any ill 
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6 motives to counsel, but the fact is people from his 

7 law firm and from other law firms who are involved in 

8 this case have had communications. All we need is 

9 what was provided to Congressman Bliley, because what 

10 we have is a situation where there are documents on 

11 the Internet which, in some respects, are very 

12 difficult to get at, and they're using the offices of 

13 the congressman to release these in a fashion that we 

14 believe is inappropriate when we're trying a lawsuit 

15 here and — and they're seeking to have all these 

16 documents in this case held from the public. And — 

17 and it just seems to me it's a very simple task to 

18 say: Who's the partner who had the communications 

19 with Bliley's office? Let's find out what the 

20 documents are that you provided him. That's a very 

21 simple request. It doesn't take a long time. 

22 THE COURT: I do expect that to be in the 

23 court's hands before the end of the day. I 

24 specifically want all the information and all the 

25 communications submitted by defense counsel. And 
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1 "defense counsel" includes Shook, Hardy & Bacon and 

2 Jones Day, and of course everybody else that's 

3 present in the courtroom. I do want to know what the 

4 communication was. 

5 I mean we've been at this case for four years. 

6 We have a large number of orders outstanding with 

7 respect to protecting the interests of both parties 

8 with regard to many of these documents, and I am 

9 concerned as to what's going on at this present time. 

10 And I am requesting that the defense counsel submit 

11 that information to the court. And I want 

12 information complete: I want names named, I want to 

13 know who's doing this communication, and I want to 

14 know what's being communicated. 

15 I still have a request pending in front of the 

16 court with regard to use of these documents, and I 

17 don't see how I can possibly address that when we 

18 have somebody going off and using those documents in 

19 some other way without informing anybody or any of 

20 the parties. And I would request that that message 

21 be gotten back to all defense counsel. Okay? 

22 Is there anybody that doesn't understand my 

23 concern? 

24 MR. JONES: I guess. Your Honor, the only 

25 thing I would raise, and that is by the end of the 
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1 day we may be able to get somebody to orally report 

2 on — on the names, for example, and so on. And if 

3 there's letters, if there's — 

4 THE COURT: I want it on CLAD. I want it 

5 in writing. I want — and I want what documents 

6 are — are — were requested not to be put on and 

7 what — what were, what weren't. I want to know — I 

8 want to know what's going on. 

9 MR. JONES: Okay. 

10 THE COURT: And I don't think that's 

11 unreasonable. I mean it's not like we just started 

12 this lawsuit, you know. Okay? 
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MR. JONES: Okay. 

THE COURT: Thank you. 

You realize, counsel, I'm not directing it at 
you personally. You understand. Okay. 

Just so it's clear, what I'm requesting includes 
the documents. If there are letters and 
communications back and forth, that I want those. I 
want those filed on CLAD before the end of the day. 
The end of the day is, as you know, is midnight 
tonight. 

MR. REDGRAVE: And I also understand. Your 
Honor — Jonathan Redgrave again — that you want to 
know which of the 39,000, if we can be certain, that 
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haven't been put on the Internet. 

THE COURT: I want a list of them. We've 
got to know. I don't see how we can proceed without 
knowing that. I mean I suspect that — 

Well, I thought there was some question in 
protecting some of those documents, but maybe there 
isn't. 


MR. REDGRAVE: As Your Honor knows, I'm 
going to start making phone calls. 

THE COURT: Thank you. 

MR. PROCTOR: Good morning. Your Honor. 
Craig Proctor — 

THE COURT: Good morning. 

MR. PROCTOR: — on behalf of Lorillard 
Tobacco Company. I'm going to be addressing nine 
documents that Lorillard wishes to submit into 
evidence today. The first three documents I believe 
we have a stipulation from plaintiffs' counsel 
regarding the admissibility of these documents. And 
please correct me if I'm wrong. I believe those 
three documents are Exhibit Nos. 10167, which is 
Lorillard's domestic cigarette marketing five-year 
plan, 1977 to 1981; Exhibit 10100, which is a 
Lorillard research — research accession report dated 
January 31, 1977 by Morgan and Larson, L-a-r-s-o-n; 
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and the third document I believe we have a 
stipulation for is SM000128, which is the Lorillard 
marketing code dated 1991. 

THE COURT: Was that 128? 

MR. PROCTOR: Yes, 128. 

THE COURT: Thank you. 

Is that correct, counsel? 

MR. GORDON: That's correct. Your Honor, no 
objections. 

THE COURT: All right. They will be 

admitted. 

MR. PROCTOR: Your Honor, I have six more 
documents I would like to address from Lorillard's 
files. There's been no stipulation as to these 
documents. I would like to address all six documents 
together because they are going to involve the same 
legal argument, the same evidentiary foundation. 

THE COURT: Can you run those numbers for 

me? 
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20 MR. PROCTOR: Sure. 

21 THE COURT: Not too fast. 

22 MR. PROCTOR: The six documents are 

23 FX000226, FX000227, FX000318, FX000320, FX000280, and 

24 lastly, FXOOOIOI. 

25 Now each of these documents is a one-page 
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1 document. Each of these documents constitutes 

2 hearsay. Lorillard, however, will be seeking to 

3 admit these documents all under the ancient document 

4 rule. Under Rule 803(16), which is exceptions to the 

5 hearsay rule, a party is entitled to submit ancient 

6 documents which are "state "— quote, "statements in 

7 a document in existence 20 years or more, the 

8 authenticity of which is established." So there's 

9 two prongs, you have to show the document is over 20 

10 years old, and you also have to independently 

11 authenticate the document, which would fall under 

12 Rule 901 for authentication. In particular. Rule 

13 901(8) applies specifically to ancient documents or 

14 data compilations. That rule states that "Evidence 

15 that a document or data compilation in any form. A, 

16 is in such a condition as to create no suspicion 

17 concerning its authenticity, B, was in a place where 

18 it, if authentic, would likely be, and C," once 

19 again, "has been in existence 20 years or more at the 

20 time it is offered." 

21 Now all of these six documents are more than 20 

22 years old, so they meet the 20-year requirement. All 

23 six documents are from Lorillard's files. They all 

24 bear Lorillard's Bates numbers. All six were 

25 produced in this case. In addition, 4B indices for 
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1 these documents were produced, 4B index, which also 

2 establishes author, date, recipient. Bates number, 

3 and provides extrinsic evidence of the fact that 

4 these documents were from Lorillard's files. 

5 And to show the court an example of what type of 

6 documents I'm mentioning, first of all I'll state 

7 that what these documents are are, in essence, 

8 enforcement letters regarding Lorillard's stated 

9 policy objectives of not advertising, promoting, or 

10 marketing cigarettes to those under the legal age. 

11 There are cigarette advertising codes. Lorillard has 

12 its own independent advertising code. The policy 

13 objectives are also stated in other Lorillard 

14 documents. But what each of these letters is are 

15 letters regarding Lorillard's policy objectives to 

16 not market to youth. 

17 THE COURT: Counsel, you mentioned that 

18 these were in Lorillard's files? 

19 MR. PROCTOR: That's correct. 

20 THE COURT: Can you be more specific on 

21 that? What — what files or where exactly were they 

22 located? 

23 MR. PROCTOR: Well these documents were all 

24 collected from the company in response to plaintiffs' 

25 production requests in this case. The vast majority 
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1 of these documents would have been located in the 

2 files of advertising and marketing personnel, 

3 generally high-level personnel from whose files we 

4 collected documents. Some of these may have been — 

5 THE COURT: Employees of Lorillard? 

6 MR. PROCTOR: Oh, yes, employees of 

7 Lorillard. 

8 THE COURT: Correct. 

9 MR. PROCTOR: For instance, brand managers 

10 like Victor Lindsley. They could have been in the 

11 files of executives from the company who also 

12 received these, the CEO or high-level executives. 

13 But all of these are in employee files, they're all 

14 employee files from Lorillard Tobacco Company. 

15 THE COURT: Okay. 

16 MR. PROCTOR: As an example of the type of 

17 letter we wish to introduce into evidence, I will 

18 read very brief, which is the first document, it is 

19 FX000318. Now as you can fully see, the document 

20 bears a Lorillard Bates number, it was produced in 

21 this case, it has the Lorillard letterhead on it, 

22 very prominent on the top, the document is from Ralph 

23 J. Robins, Assistant Brand Manager for Old Gold 

24 cigarettes, clearly stated on the document. The 

25 document is dated February 18, 1976, and it's to Dr. 
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1 John Sherman, Assistant Professor, the English 

2 department at Moorhead State College in Moorhead, 

3 Minnesota, and the document reads as follows: "Dear 

4 Dr. Sherman. 

5 "Please accept my apologies for the delay in 

6 responding to your letter of January 6, 1976, 

7 requesting copies of Folk Song U.S.A. I have 

8 forwarded to you — forwarded to you under separate 

9 cover 35 copies of the book which should arrive the 

10 week of March 1, 1976. 

11 "The limited edition of the book was prepared 

12 with Old Gold cigarette advertising copy on the rear 

13 cover. As you may know, it is Lorillard's practice 

14 to avoid directing the appeal of its cigarette 

15 advertising to young people and not to advertise on 

16 college campuses. Accordingly, we have taken the 

17 liberty of removing the back cover of the edition 

18 being forwarded to you. 

19 "We are confident this alteration will not 

20 detract from the usefulness to your students of the 

21 editions . " 

22 So this letter is indicative of and 

23 representative of Lorillard's enforcement policies to 

24 enforce its stated objective of not marketing or 

25 advertising to those under the legal age. The face 
PROCEEDINGS WITHOUT JURY 
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1 of the document itself provides extrinsic — 

2 intrinsically the evidence needed to authenticate the 

3 document. There can be no question this document is 

4 from Lorillard's files, bearing the letterhead, very 

5 explicit author, very explicit date, very explicit 
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6 recipient, identifying who those individuals are. 

7 There's also extrinsic evidence of the authenticity. 

8 We provided 4B indices to the plaintiffs. They have 

9 that information in a second form. But above and 

10 beyond that, we don't really — I — it's — I 

11 believe the Minnesota rules are clear that the 

12 document itself can provide the evidence of 

13 authenticity. You do not need a sponsoring witness 

14 to put in a document to satisfy the foundational 

15 requirements for authenticity even under Rule 901, 

16 which is not the self-authenticating rule. 

17 And I would like to refer to the Minnesota 

18 Practice, Volume 11, Edition on Evidence by Peter N. 

19 Thompson, law school professor here in Minnesota. 

20 First of all, Mr. Thompson refers to Rule 903, which 

21 of course is also a Minnesota rule of evidence. Rule 

22 903 states, "The testimony of the subscribing witness 

23 is not necessary to authenticate a writing unless 

24 required by the laws of the jurisdiction whose laws 

25 govern the validity of the writing." Mr. Thompson 
PROCEEDINGS WITHOUT JURY 
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1 goes on to comment that in Minnesota "The common" — 

2 this is a quote, "The common law requirement that 

3 subscribing witnesses, if available, had to be called 

4 as witnesses for authentication purposes was 

5 abrogated long ago by Minnesota Statute Annotated 

6 Section 600.14." And the only exceptions to that are 

7 matters contained in the Minnesota statute, such as 

8 where one is seeking to introduce a promissory note, 

9 a bill of exchange, or a will. And he says Rule 903 

10 simply provides that unless otherwise specifically 

11 required — and meaning by statute — subscribing 

12 witnesses are not necessary to authenticate a 

13 writing. He goes on to point out that under Rule 

14 901, the authentication provision we're seeking to 

15 use, once again, that a witness is not necessary in 

16 order to lay the authentication predicates. 

17 If I could cite to a portion of Mr. Thompson's 

18 treatise, again, for example, under the 

19 authentication rule, one of the requirements was the 

20 document must be found in a condition so as not to 

21 create suspicion concerning its authenticity. Mr. 

22 Thompson states, quote, "The physical condition of 

23 the document," the physical condition, "could satisfy 

24 the — could satisfy the first requirement, and a 

25 witness with personal knowledge could testify to the 
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1 second." 

2 So what he is saying is is that evidence from 

3 the document itself can be used by the court to 

4 determine whether or not we have met the foundational 

5 requirements for authenticity. There's no 

6 requirement under Minnesota rules and under the 

7 treatises to have a sponsoring witness to lay the 

8 predicate for that. And these documents, the six 

9 that I have mentioned, are all of the same nature, 

10 they're enforcement letters, one-page letters with 

11 the authors, recipients, and dates clearly 

12 identified. Bates number clearly identified in the 
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13 document, all found in employee files at Lorillard, 

14 all produced in this case to plaintiffs' counsel. 

15 MR. GORDON: Your Honor, plaintiffs' 

16 objections are based on reievance. None of these 

17 letters on their face appear to go to anybody in 

18 Minnesota. During the discovery we did not — we 

19 were not provided with discovery of correspondence 

20 related to non-Minnesotans other than what — 

21 whatever the defendants chose to self-selectively 

22 produce to us. We don't have any evidence one way or 

23 the other to indicate that these documents — that 

24 these letters are representative of what or may not 

25 have been sent into Minnesota, nor do we have 
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1 discovery as to what other letters may have been sent 

2 to people outside of Minnesota that are different 

3 from these letters. They're not to Minnesotans. 

4 They're not relevant to this lawsuit. 

5 THE COURT: Do you think there may be some 

6 of those letters that say that we do — 

7 MR. GORDON: No — 

8 THE COURT: — go after youth? 

9 MR. GORDON: No, I don't. And I certainly 

10 have no reason to think that these aren't 

11 representative. 

12 THE COURT: Are they all letters to outside 

13 people? 

14 MR. GORDON: They appear to be. 

15 MR. PROCTOR: Your Honor, if I could, 

16 briefly, Mr. Gordon said these are not letters to 

17 Minnesotans. The only one I read into evidence was 

18 from Dr. John Sherman, English Department, Moorhead 

19 State College, Moorhead, Minnesota. That is to a 

20 Minnesotan. In addition, in plaintiff's — 

21 MR. GORDON: I stand corrected and withdraw 

22 the objection with respect to that one. 

23 MR. PROCTOR: In addition, in plaintiffs' 

24 production request seeking documents pertaining to 

25 the advertising and marketing and promotion of 
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1 cigarettes, to the extent we had documents in our 

2 files, enforcement letters going to a Minnesotan or 

3 to a non-Minnesotan, regardless of the recipient of 

4 that letter, those documents were produced in this 

5 litigation. 

6 THE COURT: All right. Court will receive 

7 FX000226, 227, 318, 320 and 280, 101. 

8 MR. GORDON: Your Honor, I want to call to 

9 the court's attention, we had provided this morning 

10 defendants with a list of documents to which we did 

11 not object, and — and in fact the one with the 

12 Moorhead professor was on our list of non-objections. 

13 I'm wondering if defendants would have an opportunity 

14 to actually go through, compare our list to — to 

15 save the court any further argument on documents that 

16 we — that we have already indicated we don't object 

17 to. 

18 THE COURT: Someone speak to that? 

19 MR. JONES: I believe. Your Honor, we each 
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have had an opportunity to go through that, and I 

have the next collection of documents, most of which 

have in fact been stipulated to. So whatever is the 

most — easiest way. We could simply provide that 

list to the court in writing as opposed to reading 

them. PROCEEDINGS WITHOUT 
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Do plaintiffs have any 

None at all. Your Honor. 

Okay. Why don't we do that 


MR. JONES: This is a copy of the list that 
plaintiffs provided to us today. 

THE COURT: Okay. 

MR. JONES: Most of the documents I was 
going to address. Your Honor, or on that list, so I 
won't go back through them. There is a smaller 
collection of documents which are identical in 
virtually all respects to that group we just talked 
about with respect to Mr. Proctor, a letter sent to 
other people saying you can't use this or that with 
respect — because it is contrary to the youth 
marketing policies. 

THE COURT: How many — how many letters 

are there? 


MR. JONES: I believe there's roughly 11 — 
I'm sorry, 16. 

THE COURT: Okay. And are you representing 
they're all of that nature? None of them are any — 
basically any different than that? 

MR. JONES: Well let me be — let me be — 
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They're all the same general nature. Most of 
them are virtually identical; i.e., letters to third 
parties. In one. Your Honor, Exhibit AM2044, there 
is letters going — coming back from the other party 
where the other party says I — I want to still use, 
for example, the Camel logo on a — on a video game. 
We then send a letter back saying no, you can't do 
that. So there's a collection of just the 
back-and-forth with respect to that exhibit, which is 
a little bit different than what you talked about 
with respect to Mr. Proctor. 

There is one of the 16 that is an internal memo 
where it — about giving samples to others, and in 
the memo there's a reference to the fact the parties 
were not giving samples to people underage, 
consistent with the policy. So that's a little bit 
different, again, than the one that you spoke about 
with Mr. Proctor. 

I believe with respect to the others. Your 
Honor, they are the same type that you talked about 
with respect to Mr. Proctor. 

THE COURT: Okay. 

MR. JONES: And I can read those for you, 
Mr. Gordon. AM862 — if you want me to read the 
zeroes, I can — AM2044, AM2062, AM2638, AM2652, 
PROCEEDINGS WITHOUT 
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WITHOUT 


1 ASPIO, AZ4643, AZ4644, AZ4646, AZ4650, AZ4690, 

2 AZ4703, AZ4704, AZ4706, AZ4710, AZ4711, andAZ4712. 

3 MR. GORDON: Which was the one that you 

4 said had the reference to sampling in it? 

5 MR. JONES: That would be AZ — I'm sorry, 

6 AM2062. 

7 And also. Your Honor, in going through that just 

8 now, I notice that one of them, AZ4650, was not 

9 exactly the one that was close to Mr. Proctor's. It 

10 is a press release from Reynolds advising youngsters 

11 not to smoke, and that's AZ4650. So I wanted to 

12 bring that to the court's attention and also Mr. 

13 Gordon's attention. 

14 MR. GORDON: With respect to the three that 

15 counsel indicates are different, we would have 

16 objections with respect to AM2044, containing a 

17 letter from someone else. That would be hearsay. 

18 With respect to the AM2062, I haven't found it 

19 yet, and I — I don't want to take the court's time, 

20 but it's — but based on counsel's representation — 

21 oh, here it is — it also sounds like hearsay. 

22 And — and it's — it's also — it's not a letter 

23 outside, it's a — I'm not entirely sure what it is, 

24 it's apparently a memo. It's not on letterhead. 

25 It's 1981. It's a — it is clearly a hearsay 
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discussion, so that would not — we — we object that 
that's not within any exception. 

With respect to AZ4650, problem with this — 
that particular press release, and the issue is going 
to come up again with other press releases, is there 
is no evidence to indicate what was done with it. 

It's not a business record, it's not something — 
it's not a record of a regularly conducted business 
activity. It's a self-serving statement. What was 
done to it? Was it actually disseminated to the 
public? Was it published anywhere? There's no 
evidence to that effect, and we would object on those 
grounds. 

Again, I haven't had an opportunity to read each 
and every one of these, and I'm — I will take that 
on faith that counsel's representing that they're all 
letters, but assuming even that to be the case, our 
concern would be the sheer number and that they're 
cumulative. They — the couple that I've looked 
through just now appear to be essentially mirror 
images of — of each other, just to different people 
with slightly different subjects. The message can 
certainly be conveyed in — in less than 14 or 15 
letters, and that would be the objection to the 
remainder. PROCEEDINGS 
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THE COURT: Okay. Anything else regarding 
those letters? 

MR. JONES: I would just. Your Honor, with 
respect to the two Mr. Gordon said were a little bit 
different, if anything, I think they're probably, if 
you will, even more admissible. The one is just an 
internal memorandum that is — that talks about the 
sampling. I could show it to the court. It's 
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9 AM2062. It's clearly a business record. It's 

10 clearly a business record that just talks about a 

11 sampling of the type that have been previously 

12 admitted by the court in connection with these kinds 

13 of things. And the other one. Your Honor, is a press 

14 release, which is AZ, Mr. Gordon, 4650, and again we 

15 would submit of the type of other press releases that 

16 this court has already admitted in connection with 


17 

other witnesses that 

have been presented at trial. 

18 

THE 

COURT: 

All right. Court will receive 

19 

AM862, 2044, : 

2062, 2638, 2652, 4643, 4644, 4646, 

20 

4659, 4690, 4703, 4704, 4706, 4719, 4711, 4712. 

21 

AZ4650 will not be allowed. 

22 

MR. 

GORDON: 

I'm sorry, did Your Honor say 

23 

4719? 



24 

THE 

COURT: 

4719 . 

25 

MR. 

GORDON: 

Was that on your list, Jeff? 
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1 

THE 

COURT: 

Is it 4719 or 4709? 

2 

MR. 

CIRESI: 

4710 . 

3 

MR. 

JONES: 

What was the prefix? I'm 

4 

sorry. 



5 

MR. 

CIRESI: 

AZ . 

6 

THE 

COURT: 

AZ . 

7 

THE 

COURT: 

4710. I think it's 4710 rather 

8 

than 4719. 



9 

MR. 

JONES: 

There is an AZ4710. 

10 

THE 

COURT: 

Okay. 

11 

MR. 

GORDON: 

Your Honor, did you rule on 

12 

ASPIO? 



13 

THE 

COURT: 

ASPIO is in. 

14 

MR. 

JONES: 

Your Honor, a few other 

15 

documents. Your Honor 

, and I'm not sure if we know 


16 the basis of the objection. It may very well be that 

17 perhaps Mr. Gordon and I could just talk a minute at 

18 a break. There are — they don't fall into any 

19 distinct category. I can go through now one by one, 

20 or we can try to address them at a break, if you 

21 wish. 

22 THE COURT: Well I'd rather have you talk 

23 about them first if you can. Why don't we take a 

24 short break and see if you can resolve it. 

25 THE CLERK: Court stands in recess. 
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1 (Recess taken.) 

2 THE CLERK: All rise. Court is again in 

3 session. 

4 Please be seated. 

5 MR. JONES: Your Honor, we did make 

6 progress during the break. If I could read off a 

7 couple of additional stipulations that we now have: 

8 ASP35, BYM9, BYM428, BYM434, BYM556, BYS487, and 

9 Plaintiffs' Exhibit 2357. 

10 With respect to Reynolds, Your Honor, there are 

11 just a few additional documents that is the subject 

12 of some dispute, and I would just go ahead and hand 

13 them to you in the folders for ease of reference. 

14 (Documents handed to the court.) 

15 MR. JONES: The first three documents. Your 
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16 Honor, are ancient records. They are AZ794, which is 

17 a newspaper article we're introducing to show that 

18 what plaintiffs have referred to as the closure of a 

19 research personnel was a matter of public knowledge, 

20 but in any event it's an ancient document. The 

21 second one. Your Honor, AZ800, again a newspaper 

22 article which is an ancient document, shows that 

23 there were other layoffs a few months later. And the 

24 third document, which is an ancient document, is 

25 AZ833, which shows what the public health community 
PROCEEDINGS WITHOUT 
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1 was telling certain companies as to what they should 

2 do by way of published literature. Those three 

3 documents. Your Honor, we submit, would all be 

4 admissible under both the ancient document rule and 

5 because the purpose for which we are introducing them 

6 is not for the truth of the matter asserted. 

7 Your Honor, with respect to AZ1993, that's 

8 simply a published, peer-reviewed article containing 

9 our Premier results, and the purpose of us 

10 introducing it is to show that we did in fact publish 

11 research on the Premier cigarette. And the last one, 

12 Your Honor, is Plaintiffs' Exhibit 13217, and that's 

13 a letter from Mr. Russell which — again we are 

14 introducing that to show what the public health 

15 community was telling us and not for the truth of the 

16 matter asserted. Those are the only three 

17 documents — five documents that remain in dispute as 

18 to Reynolds, and we would move for the admission of 

19 those five documents, three ancient documents and two 

20 that are not ancient documents but are being 

21 introduced for other purposes. 

22 MR. GORDON; Counsel, can I just clarify 

23 that you have withdrawn AZ685 and 686? 

24 MR. JONES: What we talked about with 

25 respect to those, Mr. Gordon, is I was going to check 
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1 on authorship and so on, and we've reserved the right 

2 to move to admit them at a later time, but we're not 

3 going to move to admit them today. 

4 MR. GORDON: Your Honor, I remember back 

5 when I had evidence in school and they always said 

6 one way you can get around the hearsay rule is to 

7 just say, well, it's not for the truth of the matter. 

8 But then you have to ask yourself, well, then what is 

9 it for? You know, what — what — what — what's 

10 there that is — is something else? And so the — 

11 the simple response is, well, notice. Well we've — 

12 we've had testimony before the court from Professor 

13 Berman about notice of health effects and the court 

14 has allowed certain documents and certain clearly 

15 hearsay things to come in as notice on health 

16 effects, but now RJR is trying to broaden this 

17 concept of, well, anything we want to — to — to let 

18 the jury know that we've done, we'll — we'll — 

19 we'll introduce it through hearsay and say it's not 

20 for the truth, it's just for notice. And most of 

21 these documents fall into that and — and therefore 

22 are not properly exceptions to the hearsay rule. 
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23 AZ794 and AZ800 are articles in the 

24 Winston-Salem newspapers. It's certainly not notice 

25 to Minnesotans and it really truly is not notice, and 
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1 they're clearly introducing it as evidence of RJR's 

2 trimming their — their research force to put a 

3 different spin on the — the closure of the Mouse 

4 House. Clearly hearsay. It's not — and clearly 

5 the — the real reason it's being offered is for the 

6 truth of the matter, not for notice to the 

7 Winston-Salem Courier readers. 

8 The third document, AZ833, is a learned 

9 treatise. It's a — it's an article published in The 

10 Lancet Medical Journal. Your Honor has — has 

11 required both the plaintiffs and the defendants to 

12 follow the Rules of Procedure and the Rules of 

13 Evidence in laying foundation for the admission of 

14 learned treatise — treatises, and has admitted those 

15 where foundation has been properly laid and has 

16 excluded those where it has not been properly laid. 

17 And moreover and more importantly, a learned treatise 

18 doesn't go before the jury. Now we're — we're going 

19 beyond learned treatises, taking a clearly — clearly 

20 a learned-treatise-type article and saying, well, 

21 we're — we don't really want to admit this for the 

22 truth of the matter in this article, we just want — 

23 want it to show notice to the companies as to what 

24 the public health community was saying. Clearly an 

25 improper use of a learned treatise. And — and even 
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1 if it were — if it — if it — if they had laid a 

2 proper foundation through a witness, it wouldn't go 

3 to the jury. 

4 And the same is true of AZ1993. Now it's 

5 public — now their — now their excuse is notice 

6 that — that RJR is publishing peer-reviewed articles 

7 about its Premier documents. The same thing. Your 

8 Honor, if they properly laid foundation for it, it 

9 may come in as a learned treatise, but then — but 

10 then it wouldn't go to the jury. They shouldn't be 

11 able to leapfrog past — one step past that and go to 

12 the jury by saying it's notice. 

13 And finally. Exhibit 13217 is an expert opinion, 

14 It's a third-party expert opinion submitted to R. J. 

15 Reynolds by a consultant to the industry, and now 

16 they're saying, well, this is notice to the industry 

17 of what somebody in the public health community — 

18 Well it's nonsense. It's an expert opinion that 

19 they solicited from a consultant of theirs, and now 

20 they want to submit this uncross-examinable expert 

21 opinion to the jury. 

22 For these reasons, we object to those five 

23 exhibits. Your Honor. 

24 THE COURT: Anything else in regard to 

25 these exhibits? 
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1 MR. JONES: No, Your Honor. 

2 THE COURT: All right. AZ000794 is out; 
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3 AZ000800 is out; AZ00833 needs foundation; AZ001993 

4 needs foundation; and PX 13217 is clearly hearsay 

5 and no — is out. 

6 THE COURT: Counsel. 

7 MR. GALE: Good morning. 

8 THE COURT: Good morning. 

9 MR. GALE: I'm Todd Gale, I represent Brown 

10 & Williamson and other related entities. 

11 We were also successful in talking to the 

12 plaintiffs and getting some more documents either 

13 stipulated — either stipulating to their admission 

14 or withdrawing them at this time, with provision that 

15 we might try to correct some of the difficulties that 

16 we had with plaintiffs on the issue and try to 

17 reintroduce them for the document day on Friday 

18 afternoon. 

19 The first the documents that are now stipulated 

20 as admitted are GI000045, GL000070, GL000037, and the 

21 first eight pages of GL000016. There are four other 

22 documents that were on our list that we are going to 

23 withdraw at this time and meet and confer further 

24 with plaintiffs in the next couple of days to see if 

25 we can resolve our differences. Those documents are 
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1 GM000015, GSP000076, GL100020, and Plaintiffs' 

2 Exhibit 12162. 

3 With that. Your Honor, there are a total of five 

4 more documents that I would like to discuss with you 

5 today. I have copies of them for you so that you can 

6 look at them as we talk. 

7 MR. GALE: The first document that I've 

8 handed you is Exhibit GM000070. This is a 

9 memorandum — a memo written at Brown & Williamson, a 

10 business record kept in the ordinary — ordinary 

11 course of business in December 1986. I discussed 

12 this with plaintiffs. They were unwilling to 

13 stipulate to its authenticity or stipulate to its — 

14 to its admission into evidence. This document deals 

15 with record retention. There have been a number of 

16 allegations made in this case about records being 

17 destroyed. This document deals with the exact same 

18 issue. 

19 There are also several documents that we have 

20 that are published articles that we believe should be 

21 admitted for two reasons. Number one, we believe 

22 that they are ancient documents and fall within the 

23 exceptions to the hearsay rule, and also we can lay 

24 an adequate foundation for them as ancient documents 

25 pursuant to the federal — the Minnesota Rules of 
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1 Evidence. Also, though, and very importantly, these 

2 documents are being introduced to show notice. And 

3 I'll go through with you one at a time. 

4 The first document of those in your stack is 

5 GSPOOOOOl. This is an article from 1946 published in 

6 Reader's Scope periodical, and it's — it's entitled 

7 "Cigarettes Cause Cancer" with a question mark. This 

8 document shows notice of various smoke components, 

9 and importantly. Your Honor, on the second page of 
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10 text of the article, in the left-hand column, the 

11 first full paragraph specifically refers to 

12 benzpyrene. Plaintiffs have referred in this case to 

13 a 1952 Brown & Williamson document suggesting that 

14 there was knowledge of the existence of benzpyrene in 

15 smoke at Brown & Williamson that was not public 

16 knowledge. This document goes to that issue and 

17 shows the public was on notice of the existence of 

18 benzpyrene in smoke in 1947. 

19 THE COURT: Can you tell me what is 

20 Reader's Scope? Is that a magazine or what is it? 

21 MR. GALE: Yes, sir, it is a magazine. 

22 THE COURT: Not — not the number-one rated 

23 magazine in the world; was it? 

24 MR. GALE: I'd say it wasn't Time or Life. 

25 I think that's a fair statement. 
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1 THE COURT: Never heard of it. Was it in 

2 the United States? 

3 MR. GALE: Oh, yes, sir. 

4 THE COURT: Okay. Okay. Just curious. 

5 MR. GALE: Fair enough. 

6 The next exhibit in your stack is GL000008. 

7 This is a letter that was published in the Journal of 

8 the American Medical Association, April 1964. It's 

9 testimony that was presented to the Federal Trade 

10 Commission by the executive vice-president of the 

11 American Medical Association named Dr. Blasengame. 

12 This document specifically in the first column, 

13 toward the bottom of that first column, and then 

14 carrying forward into the second column, speaks about 

15 public knowledge of health hazards of cigarette 

16 smoking and specifically states in the last full 

17 paragraph in the first column, "The health hazards of 

18 executive smoking has been well publicized for more 

19 than 10 years and are common knowledge." Again, Your 

20 Honor, this document goes to show that the medical 

21 community was on notice in 1964 and before of any 

22 alleged health hazards of smoking. And again, this 

23 and the previous document we believe are both ancient 

24 documents; they should be admitted on that basis as 

25 well. PROCEEDINGS WITHOUT 
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The next document, which is also from our 
perspective an ancient document, but it's also being 
offered to give notice, is GM100499. 

THE COURT: Just a minute, counsel. I 
don't have that one. 

MR. GALE: Oh, I'm sorry. Well let me give 
you another one. I thought I had that one in your 
stack. 


(Document handed to the court.) 


You'll see that it's a — 
"Knicks Take First Title?" 

I'm sorry? 

"Knicks Takes First Title?" 
"Knicks Takes First Title." 
It's "The Cigarette Cancer 


MR. GALE: 

THE COURT: 

MR. GALE: 

THE COURT: 

MR. GALE: "Knicks Takes First Title." No, 
sir, that's not it. 

Dispute." 

This is a letter to the editor of the New York 
Times on Saturday, May 9th, 1970. You'll see on the 
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last page of the exhibit — I'm sorry, this is an op 
ed piece, this is not a letter to the editor of the 
New York Times, and it discusses the issues that the 
industry has raised regarding the Auerbach smoking 
beagle study at — at or about that time, and shows 
that the public health community and basically anyone 
who read the New York Times was on notice of the fact 
PROCEEDINGS WITHOUT 
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that the cigarette companies had disputes with the 
Auerbach beagle study at the time it came out, had 
valid concerns, and that those concerns should be 
raised. 

THE COURT: Who wrote this? 

MR. GALE: One of the editors, one of the 
op ed writers for the New York Times. You can see on 
the earlier pages, if you turn to the page just 
before the last page, you'll see that this falls in 
the — in the op ed section. It was not written by 
anyone associated with any tobacco company. 

Finally, Your Honor, the last document that you 
should have in the stack that I've handed you is 
GJOOOlll. 

THE COURT: I have that. 

MR. GALE: Do you have it? 

THE COURT: Yes. 

MR. GALE: Okay, good. 

This is an article that was published in World 
Tobacco in October 1978. You can see in the first 
column on the first page, the second paragraph, it 
says that this article is in fact a text of 
statements given by Dr. James Chaplain, who is 
director of the U.S. Department of Agriculture 
Research Laboratory in Oxford, North Carolina, and 
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who had done work on a high-nicotine tobacco. As has 
been shown in this case through evidence presented 
from different witnesses, that strain developed by 
the United States Department of Agriculture was what 
was later developed into Y1. 

THE COURT: What is World Tobacco? 

MR. GALE: World Tobacco is a publication. 
It's essentially a trade publication. 

THE COURT: Trade publication. 

MR. GALE: Right. Right. But these 
statements — 

Again, this is a statement made by Dr. Chaplain 
at a CORESTA meeting, which is — which is a public 
scientific conference. 

THE COURT: According to whom? 

MR. GALE: According to people who wrote 
this article, sir. 

THE COURT: Who were — and who were they? 

MR. GALE: There's not an author given, but 
this is essentially part of this World — 

This was published in World Tobacco magazine, 
but the words are Dr. Chaplain's, and that's made 
clear in the first column on the first page. 

THE COURT: Okay. 

MR. GALE: This again shows notice, shows 
PROCEEDINGS WITHOUT JURY 
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1 the public work that was done on the tobacco seed 

2 that eventually became Y1. 

3 MR. GORDON: Your Honor, with respect to 

4 GM70, counsel indicates that this is authored on the 

5 issue of document destruction. The document is 

6 irrelevant on the issue of document destruction. It 

7 says that somebody named John David Myles — and I 

8 have no idea who that is — is that an employee? Is 

9 that an outside consultant? Is that the nextdoor 

10 neighbor? We have no idea. But John David Myles 

11 suggests that we keep all sales, marketing, R&D, 

12 engineering and law files to be destroyed in the 

13 active file area. Fine. That was very nice. Did 

14 it — did they do it? Did they not do it? What — 

15 what is its — what does this have to do with 

16 document destruction? The fact that some unknown 

17 person with unknown title recommends that they not 

18 destroy things is irrelevant. It has nothing to do 

19 with the question of documents that have or have not 

20 been destroyed. 

21 Now if there was a business record saying, you 

22 know, pursuant to so and so, chief executive officer, 

23 the following items are not to be destroyed, maybe 

24 they have a different argument. But this is — is 

25 meaningless, it's utterly irrelevant, and lacks 
PROCEEDINGS WITHOUT JURY 
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1 foundation and should not be admitted. 

2 With respect to GSPl, I — I share Your Honor's 

3 unfamiliarity with Reader's Scope, and I don't know 

4 that there's any testimony that Reader's Scope has 

5 ever been — 

6 THE COURT: Ever been read? 

7 MR. GORDON: Well, I guess there's no 

8 evidence to that either. But it — certainly there's 

9 no foundation that it's been distributed in 

10 Minnesota. I don't know who Leonard Engle is. We do 

11 know that back in 1946, it certainly was not 

12 something that the industry would not consider, 

13 hiring a ghost writer to — to write stuff. Clearly 

14 they are offering this for the truth of the matters 

15 asserted in this document, and it's — it lacks the 

16 foundation and trustworthiness for admission and 

17 should be excluded on that grounds. 

18 GL8 is a JAMA article, it's very similar to the 

19 Russell Lancet letter that Your Honor held just a few 

20 moments ago lacked foundation. This also lacks 

21 foundation. This is incredible hearsay. This is — 

22 it's a text of a letter of testimony that was 

23 ostensibly given to the FTC, and their putting it in 

24 through JAMA is — is not the appropriate way to 

25 introduce — to lay foundation for that kind of 
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1 hearsay. 

2 GM100499, article from the — it's not an 

3 article, it's an opinion by some unknown opinion 

4 writer in the New York Times back in 1970, I — I 

5 would profess I was in junior high, but I certainly 
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6 don't recall the wide circulation of New York — of 

7 the New York Times in the Twin Cities where I was 

8 growing up. Now I think you can get home delivery — 

9 THE COURT: We've heard that excuse before 

10 in this case: I was in high school or I was in grade 

11 school. 

12 (Laughter.) 

13 THE COURT: It just isn't selling, counsel. 

14 MR. GORDON: Okay. Well — all right. 

15 I — I withdraw that. Your Honor. 

16 THE COURT: All right. 

17 MR. GORDON: I stand corrected. And — 

18 But more importantly, it's clearly offered for 

19 the truth of the matter. There — the — the 

20 criticisms of the Auerbach beagle experiment, this is 

21 not a notice issue, even if there were foundation 

22 that it was meaningfully distributed in Minnesota. 

23 And finally, GJlll is a trade publication. 

24 It's — it's self-serving hearsay published in a 

25 trade journal that — I don't know how widely 
PROCEEDINGS WITHOUT JURY 
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1 distributed World Tobacco is in Minnesota or was in 

2 1978, I suspect it probably wasn't high on the 

3 seller's list down at Schinder's. But in any event, 

4 you know, clearly again they're — they're offering 

5 it for truth. There's no notice issue here that — 

6 that — that could be implicated. And for those — 

7 for that reason, this also should be rejected. 

8 THE COURT: All right. 

9 MR. GALE: Can I just respond very briefly, 

10 Your Honor. 

11 THE COURT: Okay. 

12 MR. GALE: GM70, the points made by counsel 

13 go more to the weight than the admissibility of the 

14 document. As to who wrote the document, whether or 

15 not plans were carried out, it really goes to the 

16 weight, not the admissibility of the document. 

17 Next, on the other periodical, the Minnesota 

18 rules provide that publications are, like newspapers 

19 and periodicals, are self-authenticating under Rule 

20 902. There really isn't any sort of a requirement 

21 that it have a certain circulation so long as it is a 

22 published periodical. 

23 THE COURT: You could run It in your 

24 basement and that will work? 

25 MR. GALE: You know, if I ran something in 
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1 my basement and brought it out, I'm not sure you 

2 would call it publishable. But these are in a little 

3 different category than that. 

4 THE COURT: All right. GM00070 is out; 

5 GSPl, okay, is in; G18 is out; GM100499 is in, that's 

6 okay; GJll is out. 

7 MR. MICHAELS: Good afternoon. Your Honor. 

8 THE COURT: Good afternoon. I don't think 

9 you're on, counsel. 

10 MR. MICHAELS: You're right. 

11 THE COURT: There you go. 

12 MR. MICHAELS: Steve Michaels for CTR. 
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13 Your Honor, during the break we were able to 

14 reach a stipulation with respect to one of the 

15 outstanding documents for CTR, that document is 

16 MD003837. The plaintiffs stipulated to the 

17 admissibility of the — and the admission of the 

18 companion document, which is MD003832. And the 

19 compromise that we reached was that the first page of 

20 MD003837 would be admitted, but not the attachment. 

21 Is that correct, counsel? 

22 MR. GORDON: That's correct. 

23 MR. MICHAELS: We have 16 other documents, 

24 and Your Honor, I have copies of those. If it would 

25 assist the court. I'll hand them up. They are in 
PROCEEDINGS WITHOUT JURY 
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1 essentially two groups, and I'll deal with the ones 

2 sticking up vertically first. 

3 (Documents handed to the court.) 

4 MR. MICHAELS: Your Honor, I'll deal with 

5 MD182 and MD3784 first. 

6 MD182 is a letter dated May 12th, 1972 from Dr. 

7 Kenneth Lynch, M.D., to Sheldon Sommers, the chairman 

8 of the Scientific Advisory Board for CTR. The 

9 evidence in the record already. Your Honor, indicates 

10 that Kenneth Lynch was a member of the Scientific 

11 Advisory Board at this time. We seek admission of 

12 this document as an ancient document; it's older than 

13 20 years old. The Bates number is indicative that it 

14 was produced from the desk files of Mr. Hoyt. Mr. 

15 Hoyt was copied on the document. It is my 

16 understanding that both Dr. Lynch and Mr. Hoyt are 

17 dead, so this is within the core purpose of the 

18 ancient documents rule. I don't believe that there's 

19 any valid objection as to authenticity, and this 

20 document was produced to the plaintiffs in Minnesota. 

21 I understand from talking to plaintiffs' counsel 

22 during the break that they have a concern that this 

23 is an attempt to introduce fact or expert testimony. 

24 We believe that the ancient documents rule and the 

25 exceptions for business records — and this was 
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1 maintained by CTR in the normal course of its 

2 business as correspondence for the SAB members — 

3 that that would permit this document to come in, and 

4 merely because the document discusses scientific 

5 matters or the state of the art or the history of 

6 science or certain value judgments about how the 

7 science should be conducted or recommended by the 

8 Advisory Board does not take it out of the exceptions 

9 that I have mentioned for the hearsay rule. 

10 The next document in order would be MD003784. 

11 This is a March 1980 publication. It's an excerpt 

12 from the American Heart Journal and the author is 

13 Gary Friedman. Gary Friedman was a CTR grantee, and 

14 that would be established by the annual reports that 

15 are in evidence, and these are statements by Dr. 

16 Friedman as to what leads to integrity in scientific 

17 research. At a very minimum. Your Honor, in a 

18 published periodical, it's authentic, it meets the 

19 authentication requirements, and we submit it's 
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20 similar to other articles that have been accepted 

21 into evidence under the law of the case. 

22 THE COURT: Was it peer reviewed? 

23 MR. MICHAELS: It is my understanding that 

24 this document was not peer reviewed, this letter 

25 was — was not peer reviewed. 
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1 THE COURT: Does it anyplace show that this 

2 person was a recipient of the tobacco industry? 

3 MR. MICHAELS: Your Honor, it would be in 

4 the — I think that the — the document itself may 

5 refer to that, but Dr. Friedman's CTR research is 

6 reported in the annual reports which are in evidence. 

7 THE COURT: Well, do you think the jury is 

8 going to go to the reports and trace the doctor and 

9 then — 

10 I mean shouldn't the jury know who wrote the 

11 thing, or the circumstances, or — 

12 MR. MICHAELS: I believe. Your Honor, that 

13 it would be appropriate to admit this into evidence 

14 so that at an appropriate time, perhaps closing 

15 argument even, those two facts to be connected up. 

16 Closing argument would be the time to connect those 

17 facts up. 

18 THE COURT: All right. 

19 MR. MICHAELS: And those would be those 

20 two — those two documents. 

21 The third one that you have. Your Honor, is 

22 subject to stipulation. 

23 The other 14 documents, I think it would be 

24 best, to make the record clear, to list them in 

25 order. These are documents that have an MP prefix. 
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1 They are publications from CTR grantees. Some of 

2 them are ancient documents and some of them are not, 

3 and so I'll say which ones are and aren't. The first 

4 one is MP000293, this is an ancient document; second 

5 is MP000952, this is not an ancient document; the 

6 third is MP001900, this is not an ancient document; 

7 the next is MP002403, this is not an ancient 

8 document; then MP002406, this is not an ancient 

9 document; next in order is MP002531, which is an 

10 ancient document; MP002535 also is an ancient 

11 document; MP002716 is an ancient document; MP004017 

12 also, it's an ancient document; MP004488 is not an 

13 ancient document; MP005046 is an ancient document. 

14 And then the last two — excuse me, three, MP005067 

15 is not an ancient document, MP005316 is an ancient 

16 document, and then finally MP005410, which is not an 

17 ancient document. 

18 These are 14 publications by CTR grantees. Your 

19 Honor, at the very beginning of today's hearing when 

20 the jury was instructed as to the documents that they 

21 were reviewing. Your Honor did say that there were 

22 periodicals or publications in evidence and that the 

23 jury was instructed by Your Honor that these 

24 particular documents were not being submitted for the 

25 truth of the matter asserted therein. It is our 


PROCEEDINGS WITHOUT JURY 


PRESENT 


http://legacy.library.ucsfMo/tEd/wripQ5a00/poi iidustrydocuments.ucsf.edu/docs/xqhd0001 



JURY PRESENT 


PRESENT 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 


13400 

position. Your Honor, that we would accept, although 
seven of these documents are ancient documents and 
meet all the requirements of the hearsay rule, they 
are publications and they are all authenticated, but 
it is our view that all of these should come in, and 
it would be acceptable to us to have that very 
limiting instruction applied to these documents. 

These are the exact words of a variety of CTR 
grantees over time. The jury should be entitled to 
hear what our grantees have said, particularly given 
the charges that it made — that have been made in 
this case concerning the bona fide of the CTR 
research, whether it was slanted or not, whether it 
was biased or not. And these articles, we submit, 
are highly probative of whether there was bias or 
slant in the research that was ultimately done by the 
CTR. 

THE COURT: Are you going to be introducing 
these for the truth of the matter? 

MR. MICHAELS: No, Your Honor. We're not 
submitting those — 

THE COURT: Why are you introducing them? 
You're introducing them to show what their position 
was? 

MR. MICHAELS: That those words were used. 
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That the words of these grantees were used. 

THE COURT: What does that mean? 

MR. MICHAELS: Well, it would be 
analogous — 

THE COURT: That's a new exception, 
counsel. I never heard that one before. 

MR. MICHAELS: Your Honor, if we were 
submitting these for the truth of the matter 
asserted, it would be — we would be saying — 

Let's say hypothetically one of these articles 
said that we found 20 grams of benzpyrene in this 
kind of a cigarette. Let's just assume 
hypothetically that that's what they said. We would 
not be submitting the articles to the jury, and we 
would ask and accept an instruction saying that you 
are not to consider these articles for the fact that 
these scientists did in fact find that 20 grams of 
benzpyrene, we're not asking that they be considered 
for that purpose. What we are asking that they be 
considered is that a grantee that received money from 
CTR that originated — that money originated with the 
tobacco companies, said that. And then the jury — 
and that is the purpose that we are asking it be 
admitted. 

THE COURT: You're asking me to tell the 
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jury that? 

MR. MICHAELS: We're not asking you to tell 
the jury to weigh that these people said these things 
at this time. It's analogous — 

THE COURT: I mean, what would I be telling 
the jury? For what purpose are they to review these? 
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7 MR. MICHAELS: If I were to phrase the 

8 instruction that we would craft for Your Honor, it 

9 would be, "Members of the jury: You are not to 

10 consider these scientific publications for the truth 

11 of what these scientists found, you are only to 

12 consider them for what — the words that they used in 

13 connection with the claim that was made that their 

14 research was biased in favor of the tobacco 

15 companies." 

16 THE COURT: Wow. I've never given an 

17 instruction like that. 

18 MR. MICHAELS: Well that would be the gist 

19 of it. Obviously there would be a range of ways of 

20 phrasing it. 

21 THE COURT: You'd have to have a better way 

22 of phrasing it than that. Okay. 

23 MR. MICHAELS: That's our submission. 

24 THE COURT: All right. 

25 MR. MICHAELS: And I assume we'll hear from 
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1 the other side, if there's anything they have. 

2 MR. GORDON: Your Honor, with respect to 

3 MD182, this is a letter on a letterhead of Medical 

4 University of South Carolina, from Kenneth M. Lynch, 

5 M.D., to Sommers at the — at CTR, and it is 

6 impossible — it's — in part to summarize our 

7 objection, it's a back-door expert opinion. It's 

8 also cumulative. I mean if you look at — 

9 If you'll look at it, you'll see he talks about 

10 "The use of tobacco by civilized man has been 

11 variously condemned from the time when Sir Walter 

12 Raleigh carried the weed from the American Indians to 

13 the Court of King James, and cigarette smoking 

14 particularly has been branded as sinful by exhorters 

15 for the duration of memory." Well the jury's heard 

16 all that stuff from — from live witnesses and — and 

17 properly admitted stuff. They don't need to have 

18 some expert from the Medical University of South 

19 Carolina back-dooring that in with a self-serving 

20 letter to CTR. It's — it's — it's hearsay, it does 

21 not meet any exception, it's cumulative, and it — it 

22 should be rejected on those bases. 

23 MD3784 is a self-serving letter by a CTR grantee 

24 to this American Heart Journal. I'm not entirely 

25 sure what counsel's argument was. I think he said 
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1 it's not for the truth. I'm — I'm — I — I — I 

2 sort of lost that one. This is — I mean this is — 

3 this is not a peer-reviewed letter. Even if it were, 

4 at most it could — it — it might qualify as a 

5 learned treatise with proper foundation, which 

6 hasn't — hasn't been admitted, but what this is 

7 is — is rank hearsay from — and very self-serving 

8 hearsay from a — from a CTR grantee. You know, it 

9 starts out, "Although there is little doubt that 

10 cigarette smoking is a causal factor in lung cancer 

11 and chronic obstructive pulmonary disease, there has 

12 been less agreement as to the causal nature of the 

13 often-found relation between cigarette smoking and 
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14 coronary heart disease." So I mean it's — it's — 

15 it's — it's a non-peer-reviewed expert opinion by an 

16 undisclosed CTR grantee about coronary heart disease. 

17 Clearly hearsay. It — it — and should not be 

18 admitted. 

19 The remainder of this group, the MP 14 documents 

20 that counsel read. I'll be very candid with the 

21 court, I did not understand Mr. Michaels' argument. 

22 He wants the jury to hear what the grantees have 

23 said. That sounds to me like he wants hearsay. He 

24 wants them to hear hearsay, because the grantees 

25 aren't coming here to testify. It — I — 
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1 The distinction between the truth of the matter 

2 and hearing their exact words, frankly, is — is lost 

3 on me. It may be Your Honor could craft an 

4 instruction that would clarify it for the jury; I am 

5 somewhat skeptical of that. But more importantly, 

6 these are incredibly cumulative. The CTR annual 

7 reports have been admitted. Every one of these is 

8 abstracted in those CTR reports. To the — to the 

9 extent they want to argue, well, you know, take a 

10 look at the first one, Samuel Bellett, M.D.and Alfred 

11 Kirschbaum, M.D., published an article on 

12 physiological basis for prohibition against smoking. 

13 They've got that, it's in evidence, it's in the CTR 

14 annual report, and they can — they can argue that to 

15 the jury all they want. There's even an abstract in 

16 those CTR reports saying essentially what they say. 

17 But now they want to go beyond that, they want to 

18 have the whole article in front of the jury, they 

19 want to have 14 of these articles. I — I'd be 

20 curious as to how they selected particularly these 14 

21 from all the CTR publications. But now they're 

22 saying they don't want it for the truth of what the 

23 article is saying, they want it to show that CTR 

24 supported these people and their exact words and all 

25 this stuff. I don't understand it. But it's 
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1 cumulative. All this is — is — is summarized in 

2 those annual reports which have been admitted. There 

3 is absolutely no need to admit them. Moreover, 

4 they're learned treatises at most, if — if a proper 

5 foundation was laid, and they wouldn't go to the 

6 jury. For all those reasons, they should also be 

7 excluded. 

8 MR. MICHAELS: Very briefly. Your Honor, 

9 with respect to the 14 articles, as I mentioned in 

10 the record, at least seven of them are ancient 

11 documents and could come in even notwithstanding any 

12 hearsay objection. But all of them we think. Your 

13 Honor, are appropriate for admission and are 

14 consistent with the rulings that Your Honor has made 

15 in this very case concerning historical documents 

16 from the time. 

17 With respect to the Friedman article. Your 

18 Honor, all kinds of allegations have been made in 

19 this case concerning CTR research. This is an 

20 article that goes to the state of mind of one CTR 

21 researcher who took the time to write and to say what 

22 was on his mind and what went through his mind when 
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23 he conducted scientific research, and what was 

24 important to him. Whether those things that he said 

25 about scientific research are true or not is not the 
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1 reason that we're seeking to admit that document, 

2 it's what this CTR researcher did say. 

3 And with respect to 182, Your Honor, if Your 

4 Honor were to exclude that on the basis of this 

5 back-door, scientific expert opinion argument that 

6 has been raised by the plaintiffs, vast amounts of 

7 material in this case which have already been 

8 admitted into evidence would have to be pulled out of 

9 evidence, and I don't think that that would be 

10 appropriate. The court has set a course with respect 

11 to this kind of statements in this case. 

12 And with respect to the CTR annual reports, 

13 they're already in evidence, and they contain Dr. 

14 Little's statements about the history of science or 

15 the aspects of science that bear on this, and they're 

16 very similar to the statements in — in 182. 

17 And I would add that with respect to the 14 

18 documents, we believe it would be an abuse of the 

19 court's discretion to exclude those on the basis of 

20 cumulation. The record shows that there are more 

21 than 6,000 CTR publications from grant-funded 

22 scientists. We have tried to narrow those down to a 

23 small, manageable group. We do think it's 

24 appropriate for the jury to actually see some of the 

25 actual articles that resulted from our funding. 
PROCEEDINGS WITHOUT JURY 
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1 THE COURT: How many are in front of the 

2 jury already in their — with their annual reports? 

3 MR. MICHAELS: I'm not sure. Your Honor, 

4 exactly. I know that — 

5 THE COURT: How many summaries are in front 

6 of the jury with regard to — 

7 MR. MICHAELS: Dr. Glenn did testify 

8 generally to them. I am — 

9 The record at this point is — is a long record 

10 and I — I'm not in a position to make a 

11 representation to the court. I will say. Your Honor, 

12 that one of the articles — 

13 THE COURT: Thousands, aren't there? 

14 Aren't there thousands in front of the jury already? 

15 MR. MICHAELS: There are many articles in 

16 front of the jury. I can't say which ones were CTR 

17 funded at this time. I am not in position to answer 

18 that. But I would say that one of the articles in 

19 this case, the Peter Knapp article — 

20 THE COURT: Aren't they — aren't they all 

21 before the jury, all the summaries in front of the 

22 jury, every one of them? 

23 MR. MICHAELS: The abstracts are in front 

24 of jury — 

25 THE COURT: Every one of them. 

PROCEEDINGS WITHOUT JURY 
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1 MR. MICHAELS: — through the annual 
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2 reports, that's right. 

3 THE COURT: That gives the jury a pretty 

4 good picture, I think. 

5 MR. MICHAELS: Well, Your Honor, I do make 

6 the same argument that at least the jury should have 

7 at least some feel for what a real — what the real 

8 article looks like, the real McCoy. 

9 THE COURT: Which ones, the ones you 

10 selected? 

11 MR. MICHAELS: These 14. The plaintiffs 

12 can obviously put In whatever they want on their 

13 rebuttal case. 

14 THE COURT: Sure. 

15 MR. MICHAELS: Thank you. 

16 THE COURT: MD182, MD3784 are out. The MR 

17 articles. I'll allow you to re-submit those if you 

18 can provide me with an acceptable Instruction. The 

19 one you suggested I don't think will work, but I'll 

20 re-look at it if you give me an instruction that 

21 makes sense. 

22 MR. MICHAELS: What kind of a dead — what 

23 kind of a deadline. Your Honor, do you need on that? 

24 Tomorrow at noon? 

25 THE COURT: I don't want — 
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1 Whenever you feel like it. 

2 MR. MICHAELS: Okay. 

3 THE COURT: I mean it's to your benefit, of 

4 course. 

5 MR. MICHAELS: We'll try to get it in as 

6 soon as possible by then. 

7 THE COURT: Okay. 

8 MR. MICHAELS: Thank you. Your Honor. 

9 THE COURT: Obviously I need to have 

10 agreement by all defense counsel. 

11 MR. MICHAELS: By all defense counsel and 

12 then I assume the plaintiffs would respond. 

13 THE COURT: I don't care what the 

14 plaintiffs have to say. 

15 MR. MICHAELS: Okay. 

16 (Laughter.) 

17 MS. WALKER: Anne Walker again on behalf of 

18 Philip Morris. 

19 Your Honor, I spoke to Mr. Gordon during the 

20 break and we have agreed that there are several 

21 documents beginning with the Bates number CW to which 

22 the plaintiffs have not stipulated which we will 

23 withdraw at this time for possible introduction at a 

24 later time. 

25 THE COURT: Okay. 

PROCEEDINGS WITHOUT JURY PRESENT 
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1 MS. WALKER: Document number CE000171, we 

2 have reached agreement with the plaintiffs that they 

3 will stipulate to the admissibility of the first page 

4 of that document, with the agreement that we will 

5 withdraw the remaining pages. 

6 THE COURT: All right. 

7 MS. WALKER: Document number CE00594 I am 

8 withdrawing at this time, as well as Plaintiffs' 

9 Trial Exhibit 18120. 

10 So Your Honor, that leaves us with only one 
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11 contested document to address, that is CE001150. If 

12 I may approach, give you a copy. Your Honor. 

13 (Document handed to the court.) 

14 MS. WALKER: This is a memorandum from an 

15 INBIFO scientist to a Philip Morris scientist 

16 regarding the ammonia influence on nicotine delivery. 

17 It is being offered to show Philip Morris's state of 

18 mind about the use of ammonia in its product as well 

19 as notice to Philip Morris executives of a variety of 

20 opinions about ammonia and whether or not it may have 

21 an effect on nicotine in the body. In addition, this 

22 should be considered a business record retained by a 

23 Philip Morris scientist in the course of regularly 

24 conducted business. 

25 THE COURT: Okay. 
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1 MR. GORDON: Your Honor, plaintiffs' object 

2 to CE1150 on several grounds. First of all, court 

3 needs to understand this document in context. It 

4 didn't just appear out of ether. This is all right 

5 around the time of the Waxman hearings and the 

6 Kessler FDA charges against the industry in general 

7 and Philip Morris in specific about ammonia 

8 manipulation, and the documents produced by Philip 

9 Morris in discovery as supplemented by additional 

10 documents that we have recently seen put into context 

11 the flurry of activity that was going on at Philip 

12 Morris in trying to come up with a response to 

13 Congressman Waxman and to the FDA. And there are 

14 drafts of statements going back and forth with 

15 commentaries, well if we put — if we say it this 

16 way, we've got a problem, if we say it this way, 

17 we've got a problem. They're trying to massage out a 

18 statement, either — a self-serving statement that 

19 can be used with Waxman and Kessler, to come up with 

20 some alternative explanation for why they use ammonia 

21 and why it doesn't have any pH effects. This is one 

22 such draft that's attached to this fax cover memo. 

23 The fax cover memo is from a Dr. G. Shepherds. 

24 Shepherds did not write the attached statement. I 

25 don't know that the court needs to know who wrote it 

PROCEEDINGS WITHOUT 
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1 or why or — or how we know, but it wasn't written by 

2 Shepherds, it was written by someone else. And 

3 again, this was all part of this project. You'll see 

4 at the very bottom of Shepherds' fax cover memo he 

5 says why don't you pass that on to Cathy Ellis, 

6 please pass it on to Cathy Ellis. Cathy Ellis was a 

7 point person. She appeared in Congress before 

8 Waxman. She was the one that was going to ultimately 

9 prepare the official statement. 

10 THE COURT: Who is Cathy Ellis? 

11 MR. GORDON: She's vice-president for 

12 research and development. 

13 THE COURT: Okay. 

14 MR. GORDON: At the time she may have been 

15 director of research and development. I can't 

16 remember when she — when her title changed to 

17 vice-president. But she was — she was the Philip 

18 Morris spokesperson in response to charges of 
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19 nicotine manipulation and ammonia. 

20 So bottom line, this isn't a business record, 

21 this is a self-serving litigation statement that 

22 they're — that they're trying to draft and — and 

23 set in force. The notion that this is notice to 

24 Philip Morris executives is preposterous. It's not 

25 notice of anything, it's their attempt to come up 
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1 with some spin on the issue of ammonia. It's not 

2 notice at all. More importantly, the document itself 

3 does not disclose authorship, gives the jury not a 

4 clue as to why this was prepared, what it was being 

5 prepared for, who it was — who it was intended to be 

6 disseminated for. It is simply a self-serving 

7 document prepared as a result of — of — of 

8 accusations. These charges were also included in the 

9 lawsuits that had been filed — ours had not yet been 

10 filed, it was a couple months later. But this is 

11 just not a business record, this is just Philip 

12 Morris having one of its scientists come up with — 

13 with a — with a self-serving explanation that now 

14 they want to offer to the jury as some sort of 

15 detached, objective, internal business — you know, 

16 honest discussion. It's not reliable. It's — it's 

17 nonsense. It's also an uncross-examinable expert 

18 opinion. Believe me, I would love the opportunity to 

19 cross-examine the author of this particular document 

20 and show him some internal documents to suggest 

21 otherwise. 

22 Thank you. 

23 THE COURT: Anything else? 

24 (No response.) 

25 THE COURT: All right. Let me — I'll take 
PROCEEDINGS WITHOUT JURY 
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1 CE0001150 under advisement. I want to read it again. 

2 What else do we have? 

3 (No response.) 

4 MS. WALKER: Nothing, Your Honor. 

5 THE COURT: Is that it? Time for lunch? 

6 See you at 2:00 o'clock. 

7 THE CLERK: Court stands in recess until 

8 2:00 o' clock. 

9 (Recess taken.) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 DIRECT EXAMINATION - JAMES 
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13 
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16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

EXAMINATION - 


AFTERNOON SESSION. 

THE CLERK: All rise. Ramsey County 
District Court is again in session. 

(Jury enters the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: The record should show Exhibit 
CE001150 will not be allowed into evidence. 

Counsel. 

MR. BLEAKLEY: Thank you. Your Honor. Your 
Honor, defense calls James Morgan to the witness 
stand. 

(Witness sworn.) 

THE CLERK: Please state your name and 
spell your last name. 

THE WITNESS: James J. Morgan, M-o-r-g-a-n. 
THE CLERK: Thank you. Please have a seat. 
THE COURT: Counsel. 

MR. BLEAKLEY: Thank you, judge. 

Good afternoon, ladies and gentlemen. 

(Collective "Good afternoon.") 

JAMES J. MORGAN 

called as a witness, being first duly 
sworn, was examined and testified as 
follows: 
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1 

BY 

MR. BLEAKLEY: 


2 

Q. 

Good afternoon, Mr. Morgan. 


3 

A. 

Good afternoon, Mr. Bleakley. 


4 

Q. 

Mr. Morgan, what is your current employment? 

5 

A. 

I am retired. 


6 

Q. 

And when did you retire? 


7 

A. 

On November 1st of last year. 


8 

Q. 

November 1st, 1997. Just a few months 

ago. 

9 

A. 

That is correct. 


10 

Q. 

Before — before you retired, what job 

did you 

11 

hold? 


12 

A. 

I was the president and chief executive 

officer 

13 

of 

Philip Morris Incorporated, which is the 

domestic. 

14 

meaning United States, tobacco — cigarette 

business 

15 

of 

Philip Morris. 


16 

Q. 

How old are you, Mr. Morgan? 


17 

A. 

I'll be 57 in a couple weeks. 


18 

Q. 

And before you retired in November, how 

long had 

19 

you 

been the president and CEO of Philip Morris 

20 

Incorporated? 


21 

A. 

Three years. 


22 

Q. 

So from about 1994 until 1997; is that 

correct? 

23 

A. 

It was, I believe, sometime in November 

of '94, 

24 

yes 

. 



25 Q. And the Philip Morris Incorporated, the 
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1 organization of which you were the president, was the 

2 domestic U.S. tobacco subsidiary of Philip Morris 

3 Companies; is that right? 

4 A. Yes. 

5 Q. How long did you spend with Philip Morris and 

6 its allied companies overall? 

7 A. Well I joined the company right out of college 
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8 in 1963, so that would be 34 years from the time I 

9 started. But I was — I left the company for a 

10 five-year period in the mid-'80s. 

11 Q. Okay. Would you describe for the ladies and 

12 gentlemen of the jury the various positions that you 

13 held at Philip Morris from the time that you started 

14 there in 1963 to your retirement. 

15 A. Sure. As I said, I right out of college, two 

16 days later, started work, and I started at Philip 

17 Morris, and I was one of — it was a very small 

18 company at that point, I was one of the first 

19 trainees, and I worked — my first job was as 

20 assistant to the advertising production manager; in 

21 other words, the person who was in charge of filming 

22 the commercials and making the print ads, I was his 

23 assistant. And I did that for nine months, 10 

24 months. And then they moved me and I was the 

25 assistant to the media manager. And the media 
DIRECT EXAMINATION - JAMES J. 
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1 manager is the person who actually buys the 

2 television — the spots that are — you see on 

3 television, or buys the ad for the magazines. Then I 

4 spent a year in Hoboken-Bayonne, New Jersey city, as 

5 a retail salesperson, carrying a bag and going into 

6 stores and selling cigarettes to the retailers. 

7 I came back into the New York office, and I was 

8 assistant brand manager on Parliament and Philip 

9 Morris brand, and I did that, and then was promoted 

10 to brand manager on Parliament, and then I was brand 

11 manager on Virginia Slims, and then I was Marlboro 

12 brand manager in 1970. And I — I was Marlboro brand 

13 manager until, I think, about '74, and I became 

14 assistant director of brand management. 

15 Now the director of brand management just has 

16 all the brand managers, so it's all of — where all 

17 the different brands report to one person. I was 

18 assistant director of brand management, then I became 

19 director of brand management, then I became assistant 

20 director of marketing and sales. And in 1978, '78, I 

21 was made executive vice-president of marketing and 

22 sales, and I held that job until 1983, when I left 

23 the company. 

24 Q. And you were gone from the company for how many 

25 years? DIRECT EXAMINATION - 
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1 A. Five years. 

2 Q. And you returned to Philip Morris in 1988 then? 

3 A. It was Labor Day of '88. 

4 Q. And to what position at Philip Morris did you 

5 return in 1988? 

6 A. I returned as the corporate vice-president, 

7 marketing planning for the corporation, not for the 

8 domestic cigarette business, but for Philip Morris 

9 Companies. 

10 Q. So let me — let me stop you there for just a 

11 second. Did that position also include the domestic 

12 cigarette subsidiary? 

13 A. Well it didn't have anything reporting to it. I 

14 was in corporate planning, and — and it would look 

15 at and be involved with the domestic cigarette 
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16 business, but also the international cigarette 

17 business, the food business and Miller Beer. 

18 Q. Okay. I interrupted you. What came after that? 

19 A. I worked in corporate planning, and then — I 

20 don't remember the — the exact time, I think it was 

21 in the fall of '89, they moved me to Kraft General 

22 Foods as the senior vice-president of marketing. 

23 Kraft and General Foods had just been merged, and 

24 they asked me to create a marketing department in 

25 this newly merged food company. I did that for about 
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1 a year and a half. Really didn't want to move from 

2 the New York area to Chicago, and — which is where 

3 they were headquartered, and a year and a half later, 

4 my job largely complete there, I went back into 

5 corporate planning and I started working on the 

6 Miller Beer business in corporate planning. 

7 Q. And what came after that? 

8 A. Well, and after that, in the spring of 1993, 

9 they asked me to go back to Philip Morris U.S.A., I 

10 call it, Philip Morris Incorporated, the domestic 

11 cigarette business, and I returned there in the 

12 spring of '93 as the senior vice-president of 

13 marketing, which is basically the job I left there 10 

14 years earlier. 

15 Q. And you held that position until you became 

16 president and CEO of Philip Morris — 

17 A. Yes. 

18 Q. — Incorporated? 

19 A. In the late winter of 1994. 

20 Q. So would it be fair to say that most of the 

21 almost 30 years that you spent at Philip Morris has 

22 been in the area of marketing? 

23 A. Oh, yeah. I'd say, yeah, 95 percent of it. 

24 Q. Now let me ask you this, Mr. Morgan; How is 

25 Philip Morris's marketing function or how are its 
DIRECT EXAMINATION - JAMES J. 
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1 marketing functions organized and how have they been 

2 organized over the years? 

3 A. Philip Morris domestic tobacco. 

4 Q. Yes. 

5 A. Okay. I think I — I'd need to divide it into 

6 sort of two parts. If you just said what is 

7 marketing, up until about 19 — the late 1970s, if 

8 you said marketing at Philip Morris, most people 

9 would interpret that as the brand management 

10 function, the people who were responsible for the 

11 advertising and promotion and packaging of the 

12 individual brands. But in the mid- to late '70s, if 

13 you said marketing, people would then include the 

14 sales department in that definition, so it would be a 

15 larger definition. 

16 But marketing is structured today that in the 

17 marketing department there's brand management, there 

18 is marketing research, there is marketing services, 

19 and sales is still separate as a function, although 

20 they both come into a head of marketing and sales. 

21 So it's more of an integrated function today. 

22 Q. All right. You mentioned four components of the 
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23 marketing organization. Let me ask you what each of 

24 those is responsibie for, and iet me start with brand 

25 management. DIRECT 

J. MORGAN 

13423 

1 A. Okay. Brand — brand management is 

2 responsible — the simplest way to — to explain it 

3 would be to say that brand management's responsible 

4 for everything that the consumer sees or hears about 

5 an individual brand. So brand managers are 

6 responsible for the advertising on the brand, they're 

7 responsible for the consumer promotion programs on a 

8 brand, they would decide what sponsorships a brand 

9 might undertake, they would be responsible for the 

10 packaging graphics on a brand, they'd be responsible 

11 for the point-of-sale material, so that what — 

12 whatever the consumer basically sees from a brand the 

13 brand manager would be responsible for. 

14 They are also, in — in the Philip Morris 

15 organization, they are sort of the — the captain of 

16 the ship, if you will, in the sense that they are 

17 regarded within the organization as the person 

18 who's — who's the steward of the brand and will 

19 fight for the resources within the organization to 

20 get on his or her brand. And there's — there's 

21 quite a bit of competitive battle that goes on inside 

22 the company for getting resources for a brand. I — 

23 I always used to measure myself and those other 

24 people in terms of whether they were good brand 

25 managers on how effectively they managed their brand 
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outside in the marketpiace, but also how effectively 
they managed their brand inside the company. 

Q. Now you said the second component of marketing 
was sales. What is the difference between marketing 
or brand management and sales? 

A. Well field — field sales, sales — 

Field sales is different. The sales department, 
and — and I'll need to describe the way cigarettes 
are sold in the United States to understand this. 
Phiiip Morris — 

MR. GILL: Excuse me. Your Honor, no 
foundation with regard to the way cigarettes are sold 
in the United States. Mr. Morgan is not designated 
as an expert. 

THE COURT: 

THE WITNESS: 

THE COURT: 

THE WITNESS: 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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you can answer. 


Well go ahead. 

Pardon me? 

Proceed. 

Thank you. 

A. Philip Morris does not sell cigarettes directly 
to consumers in the United States. Philip Morris 
sells to basically two types of customers. One is 
called a distributor. In this area, Fricks & Company 
was a tobacco distributor. And the tobacco 
distributor buys from each of the companies in the 
industry, also buys things like combs, pens, the 
JAMES J. 
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1 kinds of things that you wouid see in a news store. 

2 If you went into a convenience store or news store. 
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3 sometimes they carry shampoo, household things. 

4 Distributor buys from manufacturers, then takes 

5 orders from a retailer and delivers in his truck 

6 everything the retailer orders. So — so he would be 

7 delivering in his truck cigarettes from Philip 

8 Morris, R. J. Reynolds, Lorillard, Brown & 

9 Williamson, Liggett and American Brands. He might 

10 also be delivering combs and pens. 

11 And about half of Philip Morris's business is 

12 sold to distributors. There are, as I remember, 1400 

13 of them in the United States, and they are in all 

14 communities. 

15 The other half of the business is sold to what's 

16 called direct buying retailers, and in that case you 

17 would sell to Red Owl directly, because these 

18 customers have decided that rather than buy from a 

19 distributor, they'd rather buy direct from the 

20 manufacturer themselves. They then have the 

21 responsibility of tax stamping the cigarettes, but 

22 many people don't want to buy direct because you have 

23 to tax stamp cigarettes with a state tax stamp on the 

24 bottom, and it's a physical process where it runs 

25 through a machine and gets a stamp on it, and — and 
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1 the logistics of that are pretty complicated. So — 

2 But nevertheless, half the people — half of 

3 Philip Morris's work — customers representing half 

4 of Philip Morris's volume buy direct from Philip 

5 Morris. But Philip Morris does not sell to 

6 consumers. They sell to either direct-buying 

7 retailers or to distributors. 

8 Now the sales force — back to your question. 

9 I'm sorry. 

10 Q. Uh-huh. 

11 A. The sales force is responsible for managing the 

12 sales to the distributors and to the direct-buying 

13 customers. The sales force sells those cigarettes to 

14 those people. 

15 In addition, Philip Morris has about 3400 people 

16 around the country who call on retail stores, and 

17 those are the people who make sure the cigarettes are 

18 fresh, they're the people who make sure they're not 

19 out of stocks, and will make sure, if they're out of 

20 a Marlboro box or something, the retailer will get 

21 them in, and they're also the people that put up 

22 point-of-sale displays and the point-of-sale 

23 materials. So that's the sales force. It's a very 

24 big operation, and — and — and involves a lot of 

25 logistics. DIRECT 
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1 Q. Is that an important part of the process by 

2 which Philip Morris markets its cigarettes, the sales 

3 operation? 

4 A. Oh, it's — it's — yes, it's — 

5 It's fully a partner to advertising and 

6 promotion, yes. 

7 Q. Now the third element or component of marketing 

8 that you mentioned was marketing research. Can you 

9 tell us very briefly what marketing research does. 

10 A. Marketing research is the department whose — 
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11 whose function is to gather and put together and then 

12 send out with interpretation any and all data related 

13 to the sale of Philip Morris cigarettes. So, for 

14 example, they will put out a daily sales report that 

15 said yesterday you sold 642 million cigarettes, and 

16 they'll have it by brand and by pack. They may 

17 weekly, then, put out a report that says you sold 

18 that many cigarettes to distributors, direct-buying 

19 retailers in these states. They then have panels of 

20 retailers who report on the sale of individual brands 

21 at retail outlets, and they'll put out a market-share 

22 report. They will also conduct focus groups. So 

23 I — 

24 Anything that has to do with marketing 

25 intelligence, whether it be sales figures or — or 
DIRECT EXAMINATION - JAMES J. 


13428 

1 looking at consumers and their attitudes, that would 

2 be the market research department's responsibility. 

3 Q. The fourth element that you mentioned was 

4 marketing services, and what's marketing services? 

5 A. Yeah. Marketing services is a — is a 

6 reasonably new department. I think it was formed 

7 maybe three years ago. And it's — it's sort of a 

8 catch-all of a bunch of functions that are important 

9 today that don't — that — that are service 

10 functions that don't belong in one of the other three 

11 groups. And in there is the media department, which 

12 I mentioned before I had worked in many, many moons 

13 ago, which buys the — that places the ads. In that 

14 is the fulfillment department. As — as Philip 

15 Morris has started to do more and more consumer 

16 promotions that involved send us box tops and 

17 whatever and we'll send you a windbreaker or a 

18 knapsack or a barbeque grill, we found that 

19 fulfillment was a major responsibility to get people 

20 what they ordered when they expected it and in — in 

21 the condition in which they expected it. So media, 

22 fulfillment. 

23 Direct mail is now in marketing services, and 

24 that's become an important part as technology has 

25 allowed us to communicate directly with smokers and 

DIRECT EXAMINATION - 


13429 

1 allowed us to know what brand they smoke and to be 

2 able to communicate with them to either try to switch 

3 them from a competitive brand or — or run a brand 

4 loyalty program that reinforces their loyalty to our 

5 brand, which is the brand they smoke now. 

6 So you have fulfillment, and then you have what 

7 I call event marketing or event sponsorship, and that 

8 would be the group that manages things like the 

9 Marlboro auto racing program, the Merit bowling 

10 program, the Virginia Slims women's opinion poll, 

11 things like that. Those are events. And you need a 

12 group that manages those and goes out to the race and 

13 makes sure that everything is done that's supposed to 

14 be done. So that would be the marketing services 

15 group. 

16 Q. Now I take it that when you became president and 

17 CEO of Philip Morris Incorporated in 1994, you 
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18 assumed more responsibilities than just marketing; is 

19 that right? 

20 A. Yes. 

21 Q. Can you describe very briefly what those other 

22 responsibilities were. 

23 A. Well I — I would have assumed — 

24 First I should say I probably gave up a lot of 

25 marketing responsibilities when I made that switch 
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1 because you don't have the time to do what you did 

2 when you ran the department. But I picked up 

3 responsibility for finance, for human resources, for 

4 planning, for manufacturing, for R&D, and for public 

5 affairs. 

6 Q. Did you continue to have responsibilities in the 

7 area of marketing? 

8 A. Oh, sure. But I — I replaced myself with 

9 someone. 

10 Q. Did you continue to have the ultimate 

11 responsibility for approving marketing plans? 

12 A. Yes. 

13 Q. At the time you retired last November, how many 

14 people worked in the marketing department at Philip 

15 Morris? 

16 A. Well including the sales department, it probably 

17 would have been 4,000 plus. 

18 Q. Now I want to discuss with you some of the 

19 individual kinds of marketing programs that you 

20 mentioned a few moments ago, but first I want to ask 

21 you: Is there a basic principle or strategy that has 

22 governed Philip Morris's marketing of cigarettes over 

23 the roughly 30 years that you've been there? 

24 A. Yes. 

25 Q. Can you tell us what it is, or what it has been? 
DIRECT EXAMINATION - JAMES J. 
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1 A. Yes. I'm hesitating because I want to try and 

2 take in 30 years. I — I'd say there's three words 

3 that I would use to describe Philip Morris's 

4 marketing, its philosophy, its practice. The first 

5 is we are big believers in brand equity, and — and 

6 that's — that's a marketing buzz word I'll try and 

7 explain. Marketing equity to me is value. 

8 Q. Brand equity you mean? 

9 A. Brand equity. Brand equity, I'm sorry, is 

10 value, and — but what I mean by "value" is that — 

11 that when I as a consumer go in to make a purchase 

12 decision, I have a value equation in my mind on 

13 everything I buy. And however I perceive the value 

14 of something is what basically makes me decide 

15 whether to buy it or not. And that runs from the way 

16 I buy cars to the way I buy chewing gum. Certain 

17 things mean something to me and other things don't, 

18 and then price comes into it, and — and you roll all 

19 this through your mind, I do, and I come up with a 

20 decision, yes, I'm going to buy that, no, I'm not 

21 interested in that. So that's what I mean by brand 

22 equity in its simplest sense. And Philip Morris has 

23 always tried to build brand equity, which means build 

24 value into its brands. 
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And value comes from a bunch of qualities, it 
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1 comes from product quality itself, it comes from 

2 people understanding it's a high-quality product, but 

3 it also comes from high quality in marketing, it 

4 comes, like I mentioned, from fulfillment, if 

5 somebody expects something, getting it to them when 

6 they expect it in the condition they expect it. 

7 Dealing with your customers courteously, making sure 

8 your packaging looks good and is clean, making sure 

9 your displays at point of sale don't get dust on 

10 them. That's a dusty environment. We have our 

11 people make sure our displays are clean. So there 

12 are a whole series of activities that build brand 

13 equity, which means the value that people see in 

14 their brands. And Philip Morris has believed in 

15 that, they've learned that, they practice that, and I 

16 think that's one of the key words. 

17 The second key word I'd use Is consistency. 

18 Philip Morris has been the most consistent company in 

19 the industry since 1963, when I joined the company. 

20 That was the year that Marlboro Country was 

21 introduced, and today Marlboro Country as an 

22 advertising campaign and as a marketing platform 

23 looks basically no different than it did in 1963. 

24 People know what Marlboro is, it's consistent, and 

25 that consistency has been in everything we've tried 
DIRECT EXAMINATION - JAMES 
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1 to do. And we've been very fortunate that in — in 

2 many of our brands we've been able to be consistent. 

3 In some brands we have not been able to be consistent 

4 because what we tried didn't work, and you don't want 

5 to be consistent if you don't think something is 

6 going to work, and those are the brands that Philip 

7 Morris has that are sort of struggling in the 

8 marketplace. So consistency is really Important. 

9 The third word I would use or phrase I would 

10 use, and — and this is also a — a strongly guiding 

11 principle, is that Philip Morris has always spent its 

12 money where it's strong, where its business is 

13 strong. When I was Marlboro brand manager I was 

14 always struck by the fact that Marlboro's sales, 

15 its — its sales of cigarettes had a pattern to them, 

16 and the pattern, which I couldn't understand, was it 

17 was always — Marlboro always had strong sales on the 

18 coasts. Wherever — wherever a town or an area 

19 touched water, Marlboro did well, and as soon as you 

20 got away from the oceans or the Great Lakes or 

21 something, it did less well. It's hard to explain. 

22 Still don't understand it fully. And there are some 

23 crazy theories, but — 

24 But anyway, Ohio was a weak area for Marlboro 

25 when I was brand manager, and I said this is 
DIRECT EXAMINATION - JAMES J. 
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1 ridiculous, we ought to be able to make Ohio a 

2 stronger market. And I created a program as brand 

3 manager called Operation Buckeye, you know. The 
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4 Buckeye State, and we increased the marketing and 

5 sales spending in Ohio three-fold over what it was at 

6 the national level, so if we were spending a dollar 

7 nationally, we spent at the rate of three dollars in 

8 Ohio. I'm not saying that right, but I said — 

9 How much we spent per person in the state or 

10 whatever on a — on a ratio, it was three — we spent 

11 three times stronger, not more money, but three times 

12 stronger in Ohio than we did in the rest of the 

13 country. We did that for a year. And I'm waiting to 

14 see, well, does this really work? At the end of that 

15 year there was no difference in Ohio's performance; 

16 it was still a lagging state. Still is today. And 

17 the lesson I learned there is whatever it is that 

18 makes a brand strong in this area and not in that 

19 area, whatever that is, it's almost out of your 

20 control, and what you need to do is operate on the 

21 assumption that if three people out of a hundred over 

22 there like your brand and smoke it, and only one 

23 person over there out of a hundred like your brand 

24 and smoke it, it's going to be easier to get the next 

25 smoker where three people have already shown they 
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1 like it than when only one, because where you have 

2 one, it's doubling your business, where there are 

3 already three, it's one — you're only increasing 33 

4 percent. 

5 MR. GILL: Your Honor, object to the last 

6 paragraph or two as an expression of opinion. 

7 THE COURT: All right. The objection is 

8 sustained. 

9 BY MR. BLEAKLEY: 

10 Q. You talked about Marlboro and you said that the 

11 advertising has been consistent over the years. 

12 Would you take a look at tab one in the exhibit book 

13 that you have there before you, which is exhibit 

14 numbers — includes exhibit numbers — demonstrative 

15 exhibit numbers X0695, 0696, 0697 and 0698. Do you 

16 have those before you, Mr. Morgan? 

17 A. Yes, I do. 

18 Q. And are these examples of Marlboro advertising 

19 from the '60s into the '90s? 

20 A. Yes, that's what they are. 

21 MR. BLEAKLEY: Your Honor, we move the 

22 admission of demonstrative Exhibits X0695 through 

23 0698 for illustrative purposes only. 

24 MR. GILL: No objection for illustrative 

25 purposes. Your Honor. 

JAMES J. MORGAN 
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1 THE COURT: Court will receive X0695 

2 through X0698 for illustrative purposes. 

3 BY MR. BLEAKLEY: 

4 Q. Now it's a little hard for the jury to see a 

5 couple of these, particularly the older ads. Well 

6 even the more recent ones. But can you tell us how 

7 these four ads illustrate the point that you were 

8 making about consistency. 

9 A. Well I hope I don't have to explain it, I hope 

10 it's self-evident, because that's one of the theories 

11 of consistency in brand equity. But what they are is 
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12 this first one is a picture of herds of horses, ads, 

13 print ads for herds of horses for Marlboro Country in 

14 1967, '74, '88 and '90, which show basically that 

15 during that period of time we were running the same 

16 advertising. 

17 Q. And would you turn to the next demonstrative, 

18 X0697, and tell us about that one, please. 

19 A. Well some of these are — these are four decades 

20 of ads showing two cowboys together. 

21 Q. And the next demonstrative exhibit, which is 

22 X0697. 

23 A. Well that and the next one are — are all pretty 

24 much the same. What you're showing is closeups of 

25 cowboys over four decades. 
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1 Q. And was Philip Morris continuing to advertise 

2 using this theme of horses and cowboys at the time 

3 you retired last year? 

4 A. Yes, it was. 

5 Q. Now let me ask you: You — you referred to some 

6 of these components or elements of the marketing 

7 program by which Philip Morris has sought to build 

8 brand equity over the years, and let me mention the 


9 

ones I heard, and you — you tell me 

if I'm leaving 

10 

one 

out. You said brand advertising 

was one. 

11 

A. 

Yes . 


12 

Q. 

Is that right? 


13 


And you talked about customer, consumer 

14 

promotions? 


15 

A. 

Yes. 


16 

Q. 

And you talked about retailer — 

or did you say 

17 

wholesaler and retailer programs? 


18 

A. 

Wholesaler and retailer programs 

. 

19 

Q. 

And you — what was — 


20 


What was the other one? 


21 

A. 

Events sponsorships. 


22 

Q. 

Events sponsorships. Okay. 


23 

A. 

Direct — direct mail. 


24 

Q. 

Direct mail. All right. Any other? 

25 

A. 

Did you say consumer promotion? 


EXAMINATION - 
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1 

Q. 

Yes, I did. 


2 

A. 

Okay. I think that's all. 


3 

Q. 

All right. Let's — let's take 

these and 


4 discuss them one by one. 

5 What does product — or brand advertising, what 

6 do you mean by brand advertising? 

7 A. Well that would be the advertising, which is 

8 what we just looked at on Marlboro, for example, that 

9 is the presentation to the consumer of an image and a 

10 communication from a brand. Usually, brand 

11 advertising in television, for example, has sight, 

12 sound and motion as — as the way it's presented. In 

13 the — in the case of the cigarette industry, because 

14 it's not on television, you basically have sight and 

15 words; you do not have sound and you do not have 

16 motion. That advertising most commonly appears In 

17 magazines, in outdoor billboards, and, within the 

18 cigarette industry in this country, not so often in 

19 newspapers. 

20 Q. To whom is Philip Morris's advertising directed? 
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21 

A. 

Adult smokers. 


22 

Q. 

Only to adults? 


23 

A. 

That's who it's directed to, yes. 


24 

Q. 

And only to smokers? 


25 

A. 

Yes . 

DIRECT EXAMINATION 
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1 

Q. 

Turn to the second of the components 

of your 


2 marketing program that you talked about here, which 

3 was consumer or customer promotions. Tell us what — 

4 what you're talking about when you refer to consumer 

5 promotions. 

6 A. Well consumer promotions is something — it can 

7 come in different forms. It can, first of all, be a 

8 price promotion when you see a brand whose price is 

9 reduced temporarily, 20 cent special or a 50 cent 

10 special. It can also be what's called a 

11 self-liquidating offer where you send in two box tops 

12 of a product and a check for 5.95 and you get a bed 

13 lamp or a — something. Then there's also continuity 

14 promotions, which the example on that would be the 

15 Marlboro Country Store, Marlboro Venture Team. The 

16 Marlboro Country Store, where you actually save parts 

17 of the pack and send those in and the company sends 

18 you back some item that you — that you choose. 

19 There can also be couponing. The most traditional 

20 form of that is in the — the Sunday newspaper, that 

21 thing that falls out that has all these coupons in 

22 for all kinds of products, that's called 

23 free-standing inserts, and that's — coupons are 

24 usually delivered with that where you get the 30 

25 cents off or something like that. Then you can also 
DIRECT EXAMINATION - JAMES 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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do consumer promotion through direct mail where 
you — you talk directly to the — to an individual. 
Those are the basic forms of consumer promotion. 

Q. Now to whom are your consumer promotions 
directed? 

A. Well they're directed to two groups of people. 
One would be the adult smokers who currently use 
Philip Morris brands, and you tend to run promotions 
there that are — that are loyalty enhancing to keep 
them smoking, choosing your brand. And then the 
other kind of promotion would be directed at 
competitive adult smokers to try and get them to — 
to think about the brand equity and everything else 
and switch — well first try, and then switch to a 
Philip Morris brand. 

Q. How do you ensure or attempt to ensure that your 
consumer promotions are being utilized by adult 
smokers? 

A. Well the best way to answer that, I guess, is to 
take them sort of one at a time. In terms of direct 
mail, we have a database. 

MR. GILL: Excuse me, Mr. Morgan. Your 
Honor, can we have a timeframe here? I assume we're 
talking about prior to '94. 

THE COURT: Do you have a timeframe, 
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1 counsel? 

2 Q. Has it changed significantly over time? 

3 A. No. Well it — it's evolved, but anything I say 

4 about today would be valid before 1994. 

5 Q. I would ask you to confine your answer, then, to 

6 the period during which you were involved in Philip 

7 Morris marketing and up to 1994. 

8 A. Okay. Direct marketing is run by what's called 

9 the database. And a database is a computerized list 

10 of the names and addresses and other information of 

11 the people that you are going to send to, so it may 

12 have name and address, it may have sex, it may have 

13 other information, although it's not generally as 

14 secretive and surreptitious as some people talk about 

15 database marketing, although the Internet could 

16 change that, unfortunately. 

17 In the case of Philip Morris before 1994, the 

18 process we used to make sure that the database was 

19 directed — the direct mail was directed to adult 

20 smokers is as follows: Anybody who was on that 

21 database, anybody who was on that database and we 

22 would send anything to had to sign a card that we 

23 called qualifying that said they were over 21, they 

24 were a smoker, and they were willing to receive 

25 cigarette promotional literature and cigarette 
DIRECT EXAMINATION - JAMES J. 
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1 promotions. So that database was qualified, and it 

2 continued to be qualified and requalified the best — 

3 as best technology could do. 

4 Q. Okay. That's one example. That's direct mail? 

5 A. Right. 

6 Q. What about coupon? 

7 A. In couponing, basically what we did was started 

8 shifting couponing away from delivery vehicles like 

9 media that you — you did not have as good a control 

10 on, we started shifting couponing into — into direct 

11 mail as a delivery device because we felt we had 

12 better control. But even where we didn't, like those 

13 free-standing Sunday inserts, if — if — if we ran a 

14 coupon, we would check to make sure that the 

15 circulation of those newspapers was primarily to 

16 adults, and that would be part of a Cigarette 

17 Advertising Code that exists which talks about media 

18 being restricted to — to those vehicles which are 

19 primarily adult media. 

20 Q. Now you mentioned something, and I didn't get it 

21 all, something called continuity something. What was 

22 that? 

23 A. Right. Well continuity is — 

24 That's where you save part of the pack and send 

25 in and get a windbreaker or a Weber grill or 
DIRECT EXAMINATION - JAMES J. 
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1 something. That's done through the database, so that 

2 the control on age and adult marketing there would be 

3 through the qualification process of the database. 

4 If — if you send in 400 miles — we call them miles. 

5 If you send in 400 miles and you were not qualified 

6 on that database, we'd send you a letter back saying 

7 thank you, here, we're returning your mileage because 
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8 you have not qualified that you are 21, a smoker, and 

9 willing to receive, and then we'd send a card back to 

10 them saying if you are those things, sign this and 

11 send it back in. 

12 Q. You also mentioned — I think you called it 

13 events sponsorship. 

14 A. Right. 

15 Q. You — you have an organization within — or you 

16 had when you were with Philip Morris, an organization 

17 within marketing called event marketing; correct? 

18 A. Yes. 

19 Q. Now how did the people who were responsible for 

20 event marketing determine what events to sponsor? 

21 A. Well each — each brand has one or two or more 

22 groups of smokers which it is trying to appeal to. 

23 And so let's take the example: Men 35 to 45. That's 

24 an age — that's a standard demographic breakdown in 

25 consumer marketing. And let's take Merit as an 
DIRECT EXAMINATION - JAMES J. 
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1 example, which is a real example. Merit tries to 

2 appeal to men 35 to 45, and it is determinable and 

3 documentable that bowling appeals to men 35 to 45. 

4 That's — among bowlers, the greatest number of them 

5 are men 35 to 45. So Merit started to sponsor 

6 professional bowling and ran a bowling program. 

7 So you look for — there's another word for that 

8 marketing. It's called affinity marketing. 

9 Q. What was that? 

10 A. Affinity marketing. 

11 Q. Affinity marketing? 

12 A. Affinity marketing, a-f-f-i-n-i-t-y, I think. 

13 And what you do is you find activities that people 

14 like and you sponsor them and put your resources into 

15 them so that those people will appreciate the fact 

16 that you are a participant in something they like. 

17 So you find those things. And the check-off is that 

18 we would not touch any activity that involved large 

19 numbers of people below 18 or — we just wouldn't 

20 touch it. 

21 So that, for example, Marlboro auto racing, I 

22 believe the number is that — that well under five 

23 percent of the people that go to an auto race are 

24 under 18 years of age. 

25 MR. GILL: Your Honor, no foundation for 
DIRECT EXAMINATION - JAMES J. 
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1 that. 

2 THE COURT: Okay. The objection is 

3 sustained. 

4 Q. Have you over the years in the marketing 

5 department had suggestions for event sponsorship made 

6 that were rejected because it was perceived that the 

7 events were ones that appealed to large numbers of 

8 minors? 

9 MR. GILL: Leading, Your Honor. 

10 THE COURT: Well it's leading. You can 

11 answer though. 

12 A. Yes, we have. We've also rejected sponsorships 

13 because we just didn't think they were good programs. 

14 Q. Now has the — 
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15 

A. 

I — 




16 


There was still one 

activity 

we didn't talk 


17 

about. 




18 

Q. 

Yes, I'm going to - 

- 



19 


Which one is that? 




20 

A. 

Retail promotions. 




21 

Q. 

Oh, yes, retail promotions. 

Sorry. 


22 

A. 

It's a big part of 

the — of 

the activities. 

SO 

23 

I 

thought I'd mention it 

. 



24 


Retail promotion is 

a little 

more difficult 

to 

25 

deal with in terms of — 

of knowing for a certainty 
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1 that you're dealing with adults, and the reason is — 

2 is that more than adults go into stores. And so when 

3 you put up a cigarette display and it's up on the 

4 counter, you can't say — I can't say that only 

5 adults see that. Fortunately, there are state laws 

6 that prohibit people below certain ages to buy 

7 cigarettes, and that law is, as I believe — in fact 

8 I think I know, is 18 in 49 — 47 of the 50 states, 

9 and 19, I believe, in three states. So that even in 

10 that case, while we — we could put up displays at 

11 retail, we do not control who buys cigarettes because 

12 we don't control retail. But hopefully the state 

13 laws will — will stop minors from buying cigarettes 

14 there. 

15 Q. Now are there any components of the customer — 

16 consumer promotion or the area that I haven't asked 

17 you about? 

18 A. I don't believe so. 

19 Q. Okay. Has the ratio of consumer promotions in 

20 relation to overall advertising changed over the 

21 years? 

22 A. Oh, yes. 

23 Q. And how has it changed? 

24 A. Consumer promotion — promotion dollars spent 

25 directed specifically to smokers — has gone up in 
DIRECT EXAMINATION - JAMES J. 
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1 terms of a ratio, it's gone up a lot. And — and the 

2 thing — 

3 Like advertising, where you're reaching smokers, 

4 but — but since only 25 percent of the population, 

5 adult population smokes, and you run a billboard, in 

6 theory three out of four people who see that 

7 billboard are non-smokers, and that's inefficient 

8 marketing. So as the cigarette industry has gotten 

9 more competitive, a — a — a much higher percentage 

10 of — of marketing spending has gone into those kinds 

11 of programs where you know you're reaching smokers. 

12 Q. When you retired last year, what percentage of 

13 Philip Morris's overall marketing expenditures were 

14 attributable to advertising? 

15 A. Ten percent. 

16 Q. Now when you talked about the retailer 

17 promotions, were point-of-sale promotions included 

18 within that? 

19 A. Yes. 

20 Q. Now I'd like to ask you some questions about the 

21 history of Philip Morris's marketing with respect to 
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22 specific Philip Morris cigarette brands over the 

23 years, and — and the brands which you have been — 

24 you have been involved In. Let's start with 

25 Marlboro. DIRECT 
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1 You're familiar with the history of Marlboro 

2 marketing over the years; are you not? 

3 A. I think I am. 

4 Q. And there was a period of time when you were 

5 assistant brand manager for Marlboro? 

6 A. Well basically from 1970 until last November I 

7 was Involved with Marlboro one way or another. 

8 Q. Except for the period when you were not in 

9 marketing, Philip Morris marketing. 

10 A. No, except for the period when I was not with 

11 Philip Morris. 

12 Q. That's what I mean. 

13 A. But even then I knew enough people and had 

14 enough views that I could probably say I was somewhat 

15 Involved, because I could call up my friends and tell 

16 them some things. 

17 Q. Now would you describe briefly the history of 

18 Philip Morris marketing beginning with your 

19 experience when you went there in 1963. 

20 A. Marlboro marketing. 

21 Q. Marlboro, I'm sorry. 

22 A. I think that there are — I think there are five 

23 things, five events, five happenings, five situations 

24 that one — if one knows those five things, one knows 

25 the history of Marlboro, in spite of the fact that 
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1 it's gone from almost a nothing to being the largest 

2 consumer product in the world right now. I think 

3 there are five things that are important if you're 

4 delineating the history of Marlboro. 

5 Q. I'm going to — 

6 A. I know there are five things. 

7 Q. I'm going to write these down and then ask you 

8 about each of them separately. Can you — 

9 A. Okay. The first one would be the repositioning 

10 of Marlboro in 1954. The second one would be the 

11 Introduction of Marlboro Country in 1963. The third 

12 one would be the broadcast ban when cigarettes went 

13 off television on New Year's Eve 1970 — I keep for 

14 getting whether it was '70 or '71, it was the end of 

15 '70 or the end of '71. The fourth one would be the 

16 Introduction of Marlboro Lights, the low tar version 

17 of Marlboro. And the fifth important thing to know 

18 would be April 7th, 1993, which is known as Marlboro 

19 Friday. 

20 Q. And you — you said these were sort of the 

21 signal events In the history of marketing of 

22 Marlboro? 

23 A. I say that if you understand those, if you know 

24 what those five are and understand them, you'll know 

25 the marketing history of Marlboro, yes. 

DIRECT EXAMINATION - JAMES J. 
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2 The first of those that you mentioned was the — 

3 I think you said it was the repositioning of 

4 Marlboro — 

5 A. Ini 954. 

6 Q. — In 1954? 

7 A. Yes. 

8 Q. Would you describe that for us. 

9 A. Marlboro had been around for over 40 years as — 

10 as a brand and — and — and was almost non-existent. 

11 Its sales were almost nil. It was a woman's brand. 

12 Hard to believe in the context of the perceptions of 

13 Marlboro, but it was a woman's brand. And it came 

14 with two tips on the end, one was called an ivory tip 

15 and the other was a beauty tip. So it was sort of a 

16 specialty brand. It had basically no sales. 

17 In the 1950s was when the filter brands started 

18 growing in the United States. Winston, Viceroy, Kent 

19 had been spurred on by the Reader's Digest articles. 

20 MR. GILL: Your Honor, excuse me, but the 

21 witness is getting into opinions now, I think, with 

22 respect to this. 

23 THE COURT: You have to take care that you 

24 cannot be expressing opinions. You're not qualified 

25 as an expert. Just relate facts, if you please. 
DIRECT EXAMINATION - JAMES J. 
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1 THE WITNESS: Okay. 

2 A. The filter cigarettes were growing in 

3 popularity. Philip Morris did not have a filter 

4 brand that was competitive at that point. It had a 

5 couple of filter brands, and they were — they were 

6 not competitive in the sense that they — they had 

7 their own issues of being unique and not what — 

8 what — what's called mainstream. 

9 Philip Morris decided in 1954 to reposition 

10 Marlboro, which was an existing trademark. Trade — 

11 cigarette trademarks are very hard to come by, and if 

12 you own one, you never want to not look at that first 

13 as something to use. They're — they're very 

14 difficult to — to get on the shelf. 

15 Philip Morris repositioned Marlboro in 1954 as a 

16 man's cigarette, a filter cigarette, a flavorful 

17 cigarette that put a cork tip filter on it and put it 

18 in the red fliptop box. That was the first time that 

19 any cigarette came in a fliptop box. And in the 

20 first year, the brand went from no market share to 

21 1.55 percent of the U.S. industry. It was — it was 

22 an incredible success. And the brand kept growing, 

23 and then it started to stall a little in 1962, and it 

24 caused re-evaluation of the advertising, and that's 

25 what led to the next chapter in the Marlboro story. 
DIRECT EXAMINATION - JAMES J. 
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1 Q. What I believe you described as the Marlboro 

2 Country campaign. 

3 A. Yes. 

4 Q. Is that right? 

5 A. Now there are two parts to — to the Marlboro 

6 Country campaign, and I — I was with — I mean I'm 

7 now talking about being at the company. One was that 

8 Marlboro had had a series of campaigns prior to that 
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9 and — and nothing ever quite jelled as something you 

10 wanted to stay with long term. Even though the brand 

11 was doing good, the people were still trying to find 

12 a better long-term platform, believing in 

13 consistency. And there were two things that led to 

14 Marlboro Country. One's not well known, actually, 

15 but it — it is — it is true. And that is that in 

16 1962 there was a rumor going around in the United 

17 States that Marlboro was not allowed to be sold in 

18 four states. And the rumor was not true, but if 

19 anybody has ever dealt with rumors, they're not easy 

20 to deal with because you don't know what to do. The 

21 original Marlboro Country added a map at the bottom 

22 of the United States, and the copy on it said 

23 Marlboro Country, Anywhere Men Smoke For Flavor," and 

24 so there was a message in there that Marlboro was in 

25 fact sold all across the United States. 
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1 The real part of Marlboro Country that's — 

2 that's more interesting, though, or more powerful 

3 long term, is that that's when the decision was made 

4 to center on the American West ads, the appropriate 

5 symbol of what this brand stood for, which was that 

6 it was big, it was masculine, it was American, it was 

7 flavorful. And so Marlboro Country started in 1963. 

8 And basically uninterrupted, until the early 1990s, 

9 Marlboro grew. In fact I was looking at some numbers 

10 just this morning, since 19 — 1974 to 1997, 

11 Marlboro's volume doubled, and the industry did not 

12 grow. 

13 Q. I believe you mentioned that the third sort of 

14 signal event in the history of Marlboro was the 

15 broadcast ban in 1970 or '71. 

16 A. Yes. 

17 Q. What did you mean by "the broadcast ban?" 

18 A. Well the — the cigarette — cigarette 

19 commercials went off television then. There was 

20 nothing — there was no more television advertising 

21 of cigarettes. 

22 I was the brand manager at that point. I must 

23 tell you I was somewhat terrified. Marlboro 

24 commercials were really quite extraordinary. They 

25 had the Magnificent Seven music, they had the action, 
DIRECT EXAMINATION - 
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1 the cowboys. Everybody knew about them, everybody 

2 loved them. And I was in charge of this brand and we 

3 were going to lose what I considered to be one of its 

4 great strengths, and I was responsible for making 

5 sure that the sales kept going up and the market 

6 share kept going up. So the interesting thing, why 

7 it's one of the five key points is that was the event 

8 that made us and forced us to come to grips with how 

9 to do outdoor advertising on Marlboro. 

10 We were losing television. In advertising, 

11 there are two things that you use as measures, and 

12 one is called reach and the other is called 

13 frequency. And so when you talk about an advertising 

14 campaign, you say what percentage of the population 

15 did you reach, and how often did you reach them, 

16 which is the frequency. Television is a reach 
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17 medium, and that makes sense. I mean Time magazine 

18 reaches only its two million subscribers and whoever 

19 reads it in, you know, a doctor's office or 

20 something. Television had huge reach. Television 

21 reached 10, 12, 14 million people at a time, and we 

22 were losing that. 

23 And so I and then a couple of my associates came 

24 up with the idea that outdoor could replace 

25 television as a reach medium, and that you could in 
DIRECT EXAMINATION - JAMES 
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1 fact reach large numbers of people with outdoor. But 

2 we had not done a lot of outdoor. The only outdoor 

3 we had done was in California up to that point, and 

4 there — there was a problem, which was that — that 

5 the outdoor billboards, hard to — it's hard to 

6 picture this today unless you remember that the 

7 outdoor billboards were actually painted by painters, 

8 and first of all we had a lot of — we were going to 

9 buy a lot of outdoor billboards and they had to all 

10 be painted. Well that's hard enough logistically, 

11 but the painters were good at painting things like 

12 the pack, they weren't real good at painting faces. 

13 And of course the cowboy was the key part of 

14 Marlboro, and we had this problem that the stuff that 

15 was painted didn't look good. Now I said that part 

16 of brand equity is quality, and the stuff was not of 

17 great quality. 

18 We found in Louisiana, in Opelousas, Louisiana, 

19 a printer who could print on paper — paper big 

20 enough that you could get what looked like a printed 

21 ad in a magazine on huge paper, and we turned to that 

22 person and in the earliest stages, well before the 

23 rest of the industry caught up and was still putting 

24 up stuff that was hand painted, didn't look good, we 

25 found out how to print on paper large enough to use 
DIRECT EXAMINATION - JAMES 
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1 as billboards. And early in the 1970s, Marlboro 

2 outdoor started looking like Marlboro magazines, had 

3 the same quality, and it gave you the flexibility to 

4 basically run the same things on outdoor that you ran 

5 in magazines. That, then, not only built brand 

6 equity, but it added to the consistency, because 

7 people would see — on the highways they'd see what 

8 they saw in the magazines. 

9 So the whole story of the broadcast ban is not 

10 the story of the broadcast ban, it is the story of 

11 the creation of the Marlboro outdoor effort, which 

12 has been recognized up and down the line by people as 

13 one of the best outdoor programs in the history of 

14 the outdoor industry in the United States. 

15 Q. All right. The fourth — (clearing throat) 

16 excuse me — the fourth signal event you mentioned 

17 was — I believe was the introduction of Marlboro 

18 Lights in nineteen seventy — 

19 A. Two. 

20 Q. '72. 

21 A. And it was test marketed in '72 and I think it 

22 went — it went national in late '73. 

23 Q. And what is — 
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24 What was the significance of the introduction of 

25 Marlboro Lights to the marketing history and success 
DIRECT EXAMINATION - 
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1 of the Marlboro brand? 

2 A. Well on a business basis that was probably the 

3 most significant of the five — well I was going to 

4 say that. Let me back up, because Marlboro Friday is 

5 there too. 

6 Marlboro Lights is a low tar Marlboro. During 

7 the '60s and '70s, the low tar category was growing. 

8 Marlboro and its red pack competing against Winston 

9 and its red pack was not a low tar cigarette, it was 

10 a full-flavor cigarette. It had been sold 

11 consistently on the basis of the best tasting, great 

12 tasting cigarette. It was not a low tar cigarette 

13 and yet the low tar category was growing. And Philip 

14 Morris introduced some low tar cigarettes during that 

15 time. Parliament was made of low tar. I believe 

16 that Benson & Hedges Lights was introduced. Virginia 

17 Slims Lights may have been introduced. We were very 

18 hesitant to introduce a Marlboro low tar brand. And 

19 the reason is: It would confuse people. 

20 Here you have on one hand — you say you believe 

21 in brand equity and consistency, and you're saying 

22 this Marlboro is a great tasting cigarette, and the 

23 fact is — the fact is low tar cigarettes did not 

24 taste as good as the full-flavor cigarettes, and so 

25 we were — to introduce a Marlboro Lights meant that 
DIRECT EXAMINATION - 
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1 you were introducing a Marlboro that you knew, and — 

2 and consumer testing showed, did not taste as good as 

3 the parent Marlboro. It's a big problem. 

4 Well what started Marlboro Lights is sort of an 

5 interesting story. Mayor John Lindsay in New York 

6 proposed a cigarette tax in New York City based on 

7 the levels of tar and nicotine. 

8 MR. GILL: Your Honor, this is hearsay. 

9 THE COURT: Sustained. 

10 MR. BLEAKLEY: Your Honor, it's — we're 

11 not offering it for the truth of what Mayor Lindsay 

12 did, but for the basis of decisions on marketing that 

13 were made by Philip Morris and Mr. Morgan. It's not 

14 hearsay. It's not offered for the truth, it's not 

15 hearsay. 

16 THE COURT: All right, go ahead. 

17 A. New York City proposed a tax based on tar and 

18 nicotine. Marlboro was the leading brand in New 

19 York, and New York represented a high percentage of 

20 Marlboro sales, and all of a sudden we were caught in 

21 this dilemma of having a higher tar Marlboro, 

22 full-flavored, not particularly wanting to introduce 

23 a Marlboro low tar because of the confusion, and yet 

24 all of a sudden there were going to be a lot of 

25 brands in New York which could sell for less because 
DIRECT EXAMINATION - 
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1 Marlboro Red would be taxed at a higher rate. 

2 MR. GILL: Your Honor, that last sentence 
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3 calls for an expression of opinion. Move to strike 

4 it. 

5 THE COURT: Yes. That last sentence will 

6 be stricken. 

7 A. The chairman of the board of Philip Morris, 

8 Joseph Cullman, insisted that we introduce a low tar 

9 Marlboro, and the reason to introduce it in New York 

10 was to have a Marlboro at a lower tax than the parent 

11 Marlboro. The marketing people fought his position. 

12 We argued for a long time. He won, he was the 

13 chairman, and we introduced it. However, 

14 interestingly, we, the marketers, introduced it in a 

15 way that no line extension had ever been introduced 

16 before in the cigarette industry. Most line 

17 extensions were introduced trying to stay close to 

18 the parent, the parent packing, to convince people 

19 that it was a similar cigarette. We took Marlboro 

20 Lights and we made it as different from the parent as 

21 we could do it. 

22 The first thing we did was there was no red on 

23 the pack. We made it a white-and-gold pack. The 

24 second thing we did was we put a white tip on the 

25 filter, not a cork tip. The third thing we did was 
DIRECT EXAMINATION - JAMES J. 
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1 we put a ring of plastic inside the filter and so 

2 we — we hoped that people would look at that plastic 

3 and that that would explain why it didn't taste as 

4 good as the Marlboro that they were familiar with. 

5 In short, we did everything we could do to try and 

6 explain why it didn't taste like a Marlboro. 

7 Well the darndest thing happened, Marlboro 

8 Lights ended up being the only brand in the cigarette 

9 industry that was introduced as a line extension 

10 where the parent kept on growing. And today Marlboro 

11 Lights is the largest single packing in the U.S. 

12 industry, it accounts for about 18 percent of all 

13 cigarettes sold, and it basically was born out of the 

14 story I told, which I think probably demonstrates 

15 that luck is as good a factor as anything. But 

16 it's — Marlboro Lights is such a critical part of 

17 Marlboro and its franchise that you have to include 

18 that as one of the five. 

19 Q. The fifth event that you mentioned that was 

20 important in the history of Marlboro marketing was 

21 what you described as Marlboro Friday. Can you 

22 explain briefly to the ladies and gentlemen of the 

23 jury what Marlboro Friday is all about. 

24 A. I'll start by — (clearing throat) excuse me — 

25 giving a short answer. Marlboro Friday is the day 
DIRECT EXAMINATION - JAMES J. 
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1 that Marlboro's price was reduced by Philip Morris 

2 because the brand was losing business to the discount 

3 brands. 

4 The full story is that in the early 1980s, price 

5 competition came to the U.S. cigarette industry, 

6 started by the smaller — smallest of the companies. 

7 Again, that's — that's traditional marketing stance, 

8 which is you — you use price when you — you think 

9 that nothing else will work. And over the '80s, into 
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10 the early '90s, the discount category kept getting 

11 bigger and bigger and bigger and bigger, and some 

12 brands, long before Marlboro felt it, some brands 

13 really started to feel the growth of discount because 

14 the industry wasn't growing, so every cigarette the 

15 discount brands got was a cigarette that the full- 

16 priced brands didn't get. And Marlboro, with all its 

17 equity, strongest equity in the industry, and all its 

18 consistency, and the quality of its product, all that 

19 went along for it and allowed it to grow 

20 uninterrupted for aimost 30 years, Marlboro in the 

21 early 1990s started to feel the discount brands and 

22 Marlboro stopped growing, and in fact it started 

23 declining. From 1991 to 1993 it gave up 20 billion 

24 units of voiume all to the discount category. 

25 And Philip Morris had to come to grips with an 
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13462 

1 issue, which was the equity in this brand was no 

2 longer holding it up against lower pricing from 

3 cheaper brands, and I'm talking 50, 60, 70 cents a 

4 pack lower. And the — the long-term implication of 

5 having Marlboro just start downhill was horrendous in 

6 terms of — of — of what the future of Philip 

7 Morris's business would look like. 

8 And so a group, of which I was a part, studied 

9 the problem and said what do you do about this? Do 

10 you merely increase advertising expenditures? No, 

11 that won't work. Do you run more consumer promotion? 

12 No, that won't work. What do you have to do? The 

13 answer was you have to lower the price of Marlboro to 

14 get competitive with these lower-priced brands. Yes, 

15 they don't have the quality, that's been shown in 

16 consumer testing; they don't have the advertising; 

17 they don't all have — the pricedown is just too big 

18 to sustain. So Marlboro, in the face of what was on 

19 average a 50-cent lower price by its competition, on 

20 Marlboro Friday, April 7th, 1993, announced that it 

21 was lowering its price 20 cents a pack to narrow the 

22 gap to 30 cents instead of 50 cents. That move 

23 turned Marlboro around like that (snapping fingers) 

24 and today Marlboro is selling 60 billion units more 

25 than it sold in 1993, and it's because the company 
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1 basically gave up two billion dollars of profits to 

2 reprice Marlboro. 

3 Q. Now during the entire time that you've been 

4 involved in marketing at Philip Morris, has the 

5 marketing for Marlboros been directed at adult 

6 smokers — (clearing throat) excuse me — at adult 

7 smokers? 

8 A. Always. 

9 Q. Now if we wanted to see in documentary form what 

10 or who Philip Morris's target for Marlboro marketing 

11 programs was, where would we find it, what kinds of 

12 documents? 

13 A. The document — documents that would reflect 

14 what was actually done or closest to what was 

15 actually done would be what I'd call brand strategy 

16 documents and — and probably media, media plan 
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DIRECT EXAMINATION 


documents. 

Q. Brand plans and media plans? 

A. Brand strategy plans and media plans. 

Q. Okay. Not marketing research documents? 

A. No, that — no. 

MR. GILL: Your Honor, leading. 

THE COURT: Yeah. Counsel, you'll have 
at this stage avoid leading the witness. Maybe we 
can hear what he has to say. Okay? 

- JAMES J. MORGAN 


to 


13464 

1 BY MR. BLEAKLEY: 

2 Q. Would you find the information about the targets 

3 of Philip Morris's marketing programs by looking at 

4 marketing research documents? 

5 MR. GILL: Your Honor, this question has 

6 been asked and answered a couple of times. 

7 THE COURT: I guess he asked it once. I 

8 will allow it again. Not a third time, though. 

9 MR. BLEAKLEY: I promise. 

10 THE WITNESS: I'm confused. Am I supposed 

11 to answer? 

12 MR. BLEAKLEY: He said you could answer 

13 this time. 

14 THE WITNESS: Okay. 

15 A. You — you would find them in brand strategy 

16 plans, media plans. You would not find them in 

17 marketing research documents, R&D documents, finance 

18 department documents and — and things like that. 

19 Q. Okay. Let me ask you to turn, if you would, to 

20 tab five in the book you have before you, which is 

21 Exhibit CW000007, and ask you if this is an example 

22 of such a marketing strategy document for Marlboro? 

23 A. No, no, it's not. It's — it's a media plan 

24 document. 

25 Q. It's a media plan. Okay. And is this the kind 
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1 of document that you would find Philip Morris's 

2 marketing objectives, the targets of Philip Morris 

3 marketing in? 

4 A. This and brand strategy. 

5 Q. And others. 

6 A. Brand strategy plans, yes. 

7 Q. And this is the 1994 media plan for Marlboro; is 

8 that correct? 

9 A. Yes, it is. 

10 MR. BLEAKLEY: Your Honor, at this time we 

11 would move the admission of CW000007 as a business 

12 record. 

13 MR. GILL: No objection. Your Honor. 

14 THE COURT: Court will receive CW000007. 

15 BY MR. BLEAKLEY: 

16 Q. Now this is the 1994 media plan for Marlboro; is 

17 that correct? 

18 A. Yes, it is. 

19 Q. And was there a media plan similar to this one 

20 for Marlboro prepared every year? 

21 A. I — I — I know when I was there it was, and I 

22 have no reason to believe it wasn't when I wasn't 

23 there. 

24 Q. Okay. Every time — 
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Every year that you were there, a media plan was 
DIRECT EXAMINATION - 
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1 prepared for each brand; is that correct? 

2 A. Yes. I don't think you can really run the 

3 business without one of these. 

4 Q. Okay. And have you seen this document before 

5 yourself? 

6 A. Yes, I have. 

7 Q. And did you approve this media plan? 

8 A. Yes, I did. 

9 Q. Okay. I notice, if you'll take a look at the 

10 first page, there is a letter forwarding the 1994 

11 Marlboro media plan to Mr. Eric Ostern at Philip 

12 Morris from Susan Fraser at Leo Burnett. 

13 A. Yes. 

14 Q. Who is Mr. Ostern? 

15 A. Mr. Ostern was in the media department at Philip 

16 Morris U.S.A. 

17 Q. Okay. And who was Leo Burnett? 

18 A. Leo Burnett is the advertising agency in Chicago 

19 for Marlboro. 

20 Q. And why would an advertising — outside 

21 advertising agency be forwarding the media plan? 

22 A. Well one — one of the functions of an 

23 advertising agency is that it actually buys the 

24 media. Philip Morris doesn't buy the media. Philip 

25 Morris doesn't contract with Time Magazine or with an 
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1 outdoor company, the agency does it. That's why it's 

2 called an agency, it's — it's an agency on behalf of 

3 the client. And the media plan would be put together 

4 by both the agency media department and the Philip 

5 Morris media department under the strategic direction 

6 of the brand manager. 

7 Q. Now I note that this — the document that is 

8 attached to that letter, if we turn the page, "1994 

9 REVISED MARLBORO MEDIA PLAN" dated May 20, 1994. 

10 A. Uh-huh. I see that. 

11 Q. Do you have that in front of you? 

12 What — what does it mean when it says 

13 "revised?" 

14 A. Well it means — it means that it wasn't — it's 

15 not the same as the one that came before it. Putting 

16 plans together is a continuous process, and this may 

17 have had five, six, seven, eight, nine versions of it 

18 until it got to what is called the most up-to-date 

19 version. And you ultimately have a final version. 

20 MR. GILL: Your Honor, no foundation that 

21 this is the most up-to-date version. 

22 THE COURT: Do you want to lay foundation 

23 for that? 

24 MR. BLEAKLEY: No, Your Honor. It's — 

25 it's what it is. It's a 1994 revised Marlboro media 
DIRECT EXAMINATION - JAMES J. 
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1 plan. 

2 THE COURT: Okay. 

3 MR. BLEAKLEY: I don't — 
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4 THE COURT: So we don't know if it's the 

5 most up-to-date one. 

6 MR. BLEAKLEY: I'm arguing — 

7 It is what it is. I'm not arguing, I'm offering 

8 it for what it is, which is the Marlboro media plan 


9 

as of May 20, 

1994 . 



10 

THE 

COURT: 

Okay. A media 

plan of '94 . 

11 

All right. 




12 

BY MR. BLEAKLEY: 



13 

Q. Now — 




14 

A. I might say that 

the fact that it's a 1994 media 

15 

plan — 




16 

THE 

COURT: 

Excuse me, sir. 


17 

MR. 

GILL: 

Excuse me. Your 

Honor. 

18 

THE 

COURT: 

I don't mean to 

interrupt 

19 

you, — 




20 

THE 

WITNESS 

: Okay. 


21 

THE 

COURT: 

— but this is 

kind of a 

22 

question/answe 

r process, and you wait 

for your 

23 

counsel to ask 

you a 

question and you 

have the 

24 

opportunity to 

answer 

it. 
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1 Q. I note that this document is very thick, about 

2 150 some pages, this media plan. Was that typical 

3 for these plans to be that extensive? 

4 A. It would be typical for Marlboro, the largest 

5 brand. The more money it spends, then the more 

6 pieces of paper you need to document its media plan. 

7 Q. Turn to the page that is Bates numbered, last 

8 three numbers, 506, which I think is the numbered 

9 page two, which has the word "AGENDA" at the top. Do 

10 you see that? 

11 A. Yes. 

12 Q. And I see that Roman numeral number I item under 

13 there is 1993 review. What — what does that mean? 

14 What — what is the 1993 review? What is it all 

15 about? 

16 A. Well that would be a review of the 1993 media 

17 effort. It would outline how much money was spent 

18 where. 

19 Q. In the preceding year? 

20 A. In the preceding year. 

21 Q. And number — Roman number II is 1994 overview, 

22 and what is that? 

23 A. That would be an articulation of some of the 

24 broad objectives for the media plan in 1994. 

25 Q. And the third heading is competitive analysis. 
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1 What — what is that? 

2 A. Well almost all the documents that were — would 

3 be produced of a strategy nature, media nature, would 

4 refer to the competition, because it's such a 

5 competitive business and you — you want to know what 

6 your competition has done and trying to anticipate 

7 what they will be doing. 

8 Q. And Roman number IV is entitled print 

9 recommendation. What is that? 

10 A. That would be a section which would say here are 

11 the magazines — given the objectives of the brand 
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12 and its strategies and what we've agreed on, here are 

13 the magazines that Marlboro should be in. And — and 

14 it probably says — and it says this is how many ads 

15 should be in those magazines, how much we should 

16 spend on them. 

17 Q. And Roman V is out-of-home recommendation. 

18 A. Out-of-home. 

19 Q. What's that? 

20 A. That is the trade or the — the trade or 

21 technical name for outdoor. That's outdoor 

22 advertising. 

23 Q. And Roman VI is auto racing. 

24 A. That would be auto racing magazines like Car & 

25 Driver. There's a whole set of auto racing magazines 
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1 that Marlboro would use to advertise its sponsorship 

2 of Indy Car racing, and so that would be what that 

3 is. 

4 Q. And the final item, number seven, is Marlboro 

5 Country Store. 

6 A. That would be the advertising, the media 

7 advertising, public consumer promotion, continuity 

8 promotion involving saving parts of the package. 

9 Q. Turning your attention to page six of this 

10 document, if you would. Bates numbered 511. Do you 

11 have that? 

12 A. Yes, I do. 

13 Q. It's — 

14 Under the first item, that is the 1993 review, 

15 and there is a list of magazines. What does that 

16 list of magazines consist of? 

17 A. That's a list of the magazines that Marlboro 

18 advertised in in 1993. 

19 Q. And how are those magazines chosen? 

20 A. Well they'd be chosen by — on two criteria. 

21 One would be — 

22 I said before that — that each brand has a 

23 target or a specified group of people that it's most 

24 interested in building its business in, and so this 

25 list of magazines would — would tend to deliver both 
DIRECT EXAMINATION - 

13472 

1 large numbers of those and deliver them in a percent 

2 that's higher than other magazines. So — because 

3 you're trying to be efficient in who you're reaching. 

4 The other thing I would be sure that this — this 

5 list of magazines did was met the criteria of the 

6 Cigarette Advertising Code that's — that — that's 

7 in place, which says that any magazine the cigarette 

8 advertises in must deliver primarily an adult 

9 audience over 21. 

10 Q. Turn to the next page, number seven. Bates 

11 numbered 512, continuation of the 1993 review. And 

12 the first heading there are the words "Rebuilt plan 

13 with adjusted magazine selection survey," and then it 

14 goes on to say, "Audience objective revised to place 

15 increased emphasis on YAFS." What does YAFS stand 

16 for? 

17 A. Young adult female smokers. 

18 Q. Down at the bottom of the page there is a table 
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19 that is entitled "AVERAGE MONTHLY DELIVERY (10 

20 MONTHS)." 

21 A. Uh-huh. 

22 Q. And then it has a number of codes there, 

23 MS21-24, FS21-24 and so forth. Can you tell us what 

24 each of those is? 

25 A. MS21-24, male — male smokers 21 to 224; female 
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1 smokers 21, 24; male smokers 25, 34; female smokers 

2 25, 34. 

3 Q. Is there any reference there to people under the 

4 age of 18? 

5 A. No, there's not. 

6 Q. Would you turn to page 12, Bates numbered 522, 

7 this the beginning of the section entitled "1994 

8 OVERVIEW," and it states the "MARKETING OBJECTIVES;" 

9 is that correct? 

10 A. Yes. 

11 Q. And — and is that a statement of Philip 

12 Morris's marketing objectives for Marlboro for 1994? 

13 A. Yes, it would be. 

14 Q. And the first of those is increase market share; 

15 is that right? 

16 A. Yes, to 24.4 percent. 

17 Q. And the second is increase smoker share across 

18 all age segments. 

19 A. Yes. 

20 Q. Do you see that? 

21 And then it reads primary emphasis on YAS LA-24. 

22 What does that mean? 

23 A. Primary emphasis on young adult smokers legal 

24 age to 24. 

25 Q. And secondary emphasis on AS 25-34, what does 
DIRECT EXAMINATION - 
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1 that represent? 

2 A. All smokers 25 to 34. 

3 Q. And monitor — 

4 A. Adult smokers 25 to 34. 

5 Q. Adult smokers? 

6 A. Adult smokers. 

7 Q. AS, okay. 

8 And then it says monitor adult smokers 35 plus. 

9 A. Yes. 

10 Q. Then it goes on to say build brand franchise via 

11 increased loyalty/reduced alternative purchasing." 

12 Do you see that? 

13 A. Yes, I do. 

14 Q. Would you explain what that means, how — what 

15 it means to say you want to build the brand franchise 

16 by increased loyalty/reduced alternative purchasing. 

17 A. There are — 

18 In an industry that is flat in its total size, 

19 there are basically three dynamics that you use to — 

20 to change the sales of a brand. 

21 MR. GILL: Excuse me, Mr. Morgan. Sounds 

22 like he's answering based upon expert opinion. Your 

23 Honor. 

24 MR. BLEAKLEY: I think he's answering only 

25 for Philip Morris, Your Honor, but I will ask the 
DIRECT EXAMINATION - JAMES J. 
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1 witness to — 

2 THE COURT: I think you're going to have to 

3 rephrase the question, counsel. 

4 BY MR. BLEAKLEY: 

5 Q. Make — make sure, Mr. Morgan, that you're 

6 answering only from Philip Morris's perspective, 

7 please. 

8 A. I — I will tell you both from Philip Morris's 

9 and my own perspective that this is the way we ran 

10 the business. 

11 Q. Okay. 

12 A. There are three variables which we focused on. 

13 One is the loyalty that smokers have to our brands, 

14 our smokers and their loyalty, and the higher the 

15 loyalty, the more stable your business is. Then 

16 there's the subject of switching, how many Philip 

17 Morris smokers switch from Philip Morris brands to 

18 competitive brands and how many competitive brands' 

19 smokers switch to Philip Morris brands. To grow, if 

20 you're just looking at switching, you have to have 

21 more people switching into you than are switching out 

22 of you. And those are the two classic ways that 

23 people look at it. But in the cigarette industry, 

24 because of its pricing phenomenon, there was a third 

25 factor at Philip Morris that you had to look at, 
DIRECT EXAMINATION - JAMES J. 
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1 which is called alternative purchasing. And the best 

2 way for me to describe that is there became a — a — 

3 a significant number of people who would smoke one 

4 brand during the week and a different brand on 

5 weekends, and — and they'd smoke generally — they 

6 would smoke the discount brands during the week, and 

7 on weekends, when they went out, whatever they were 

8 doing, they'd go to the full-priced brands. And so 

9 this measure of what — if you said you were a 

10 Marlboro smoker, what percent of all the cigarettes 

11 you smoked were actually Marlboros or partially 

12 another brand became a very important measure. And 

13 this objective says you would build the brand 

14 franchise, i.e., you would — you would grow the 

15 brand by increasing the loyalty of its current 

16 smokers, and reducing the alternative purchasing by 

17 its current smokers. 

18 Q. And the next item identified as a marketing 

19 objective is to build brand equity. Does that refer 

20 to the brand equity that we've discussed here before? 

21 A. We've talked about that. 

22 Q. And maintain price gap versus discount brands of 

23 30 to 35 percent maximum, that is after Marlboro 

24 Friday. 

25 A. This is post-Marlboro Friday. That was the 
DIRECT EXAMINATION - JAMES J. 
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1 level it was reduced — the price that was reduced to 

2 at Marlboro Friday. And — and we were going to keep 

3 it there because the brand was doing well. 

4 Q. And then under marketing strategies, it goes on 

5 to say that a marketing strategy is to build the 
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6 brand image/values among smokers LA-34, with emphasis 

7 on YAS. And LA-34 is legal age to 34; is that right? 

8 A. Yes, it is. 

9 Q. And YAS is young adult smokers? 

10 A. Which would be 18 to 24. 

11 Q. And is there any reference in this — on this 

12 page under the marketing objectives or the marketing 

13 strategies to directing Philip Morris's marketing 

14 efforts at people under the age of 18? 

15 A. No, there's not. 

16 Q. Is there any reference anywhere in this document 

17 to an intent on the part of Philip Morris to market 

18 Marlboros to people under the age of 18? 

19 A. No, there is not. 

20 Q. During the almost 30 years that you've been 

21 involved in Philip Morris marketing, have you ever 

22 seen a marketing strategy document or a brand plan or 

23 a media plan that suggested selling to — marketing 

24 to non-smokers or to people under the age of 18? 

25 A. No, I have not. 
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1 Q. Now is this document; that is. Exhibit CW000007, 

2 the 1994 media plan, representative of other media 

3 plans that have been prepared by Philip Morris for 

4 Marlboro during the years that you have been involved 

5 with Philip Morris marketing? 

6 A. It's very similar. 

7 Q. Let's turn to Virginia Slims. I believe there 

8 was a period of time when you were Virginia Slims 

9 brand manager; were you not? 

10 A. Yes. 

11 Q. When was that? 

12 A. I was brand manager in 1969. I think the brand 

13 was introduced in 1967. 

14 Q. Can you tell us a little bit about the marketing 

15 history of Virginia Slims. You said it was 

16 introduced in 1967. What were the circumstances 

17 under which it was introduced? 

18 A. It was introduced as the first women's brand, a 

19 brand designed for women, and its product 

20 positioning, its unique point of difference was it 

21 was actually slimmer in circumference than other 

22 cigarettes. And it was positioned as made especially 

23 for women and is slimmer than the fat cigarettes that 

24 men smoke. 

25 Q. And what happened to the sales and market share 
DIRECT EXAMINATION - 
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1 of Virginia Slims brand after it was introduced? 

2 A. It — it got off to a very fast start, got to 

3 about two and a half percent of the market, and 

4 basically since the early '70s has held at that 


5 

level. 





6 

Q. 

It has not increased 

since that 

point in 

time? 

7 

A. 

I don't — I 

don't think so. 



8 

Q. 

Who were the 

primary 

smokers of 

Virginia 

Slims? 

9 

A. 

Women. 





10 

Q. 

And what age 

group? 




11 

A. 

Older women. 

Woops. 

Careful. 



12 


Women — women 35 to 

44 . 



13 


THE COURT: Too 

late now. 




DIRECT 
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14 

THE WITNESS: 

Yeah. 

15 

(Laughter.) 


16 

THE WITNESS: 

As they say, that ship 

17 

sailed. 


18 

MR. BLEAKLEY: 

We practiced that. 

19 

THE WITNESS: 

Whoof. 

20 

BY MR. BLEAKLEY: 


21 

Q. Let me refer you. 

if I can, to the document that 

22 

appears at tab eight in 

. your book, which is Exhibit 

23 

CW000013, the document 

entitled Virginia Slims 1994 

24 

media plan overview. 


25 

A. Wait a minute. I' 

m sorry. I'm really lost. 
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1 

Q. 

Tab eight. 

2 

A. 

Tab eight. 

3 

Q. 

Yes. 

4 

A. 

Okay. And zero what? 

5 

Q. 

000013. Four zeroes 13 


6 THE COURT: It's on the first page. The 

7 first page of tab eight. There you go. Right at the 

8 bottom. 


9 THE WITNESS: I have it. Okay. 

10 Q. Got it? 

11 A. Yes. Sorry. 

12 Q. "VIRGINIA SLIMS 1994 MEDIA PLAN OVERVIEW." 

13 Right? 

14 A. Okay. 

15 Q. And is this the kind of marketing strategy 

16 document that we've been discussing? 

17 A. No, this would be a media plan document. 

18 Q. Okay. Is it a document which reflects the media 

19 objectives of Philip Morris for the Virginia Slims 

20 brand? 

21 A. Absolutely. 

22 Q. And is this a document that you've seen before? 

23 A. Yes. 

24 Q. And a document that you approved, the plan that 

25 you approved? DIRECT 
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1 A. Yes. 

2 MR. BLEAKLEY: Your Honor, at this time we 

3 would move the admission of CW000013 as a business 

4 record. 

5 MR. GILL: No objection. Your Honor. 

6 THE COURT: Court will receive CW000013. 

7 BY MR. BLEAKLEY: 

8 Q. Now Mr. Morgan, I note that this document has 

9 the word "OVERVIEW" there, says "VIRGINIA SLIMS 1994 

10 MEDIA PLAN OVERVIEW." Does that have any 

11 significance, the use of the word "OVERVIEW?" 

12 A. It would — it would be a — a — more of a 

13 distillation of all the details compared to what had 

14 been in the Marlboro plan. 

15 Q. I'm sorry? 

16 A. It would be more of a distillation or a — a — 

17 a simplification of the details than had been in the 

18 Marlboro plan. 

19 Q. Would it reflect the marketing objectives and 

20 strategies for Virginia Slims, proposed marketing 

21 strategies for Virginia Slims for 1994? 
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22 MR. GILL: Asked and answered. Your Honor. 

23 THE COURT: You can answer it again. 

24 A. Absolutely, yes. 

25 Q. Now turn to page Bates numbered 018 of this 
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1 document, if you would. It has just the words 

2 "COMPETITIVE REVIEW." Do you see that? 

3 A. Yes, I do. 

4 Q. Is that similar to the "COMPETITIVE ANALYSIS" 

5 heading that we saw in the Marlboro plan — 

6 A. Yes. 

7 Q. — a few moments ago? 

8 A. Yes, it is. 

9 Q. And then if you would turn over to 

10 022, which is page that says Roman III, 

11 MARKETING OBJECTIVES." 

12 A. Yes. 

13 Q. And if you turn to the next page, 023, does that 

14 page outline the 1994 marketing objectives and 

15 strategies for Virginia Slims? 

16 A. Yes, it does. 

17 Q. Okay. Let's look first at marketing objectives. 

18 And the first bullet point there is minimize out- 

19 switching among all current consumers. Does that 

20 mean keeping people who smoke Virginia Slims from 

21 leaving to other brands? 

22 MR. GILL: Leading, Your Honor. 

23 THE COURT: You can answer. It is leading. 

24 MR. BLEAKLEY: I'm just trying to save a 

25 little time here. Your Honor. 
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1 A. All right. It — it means that you — that one 

2 objective is to preserve brand loyalty, both to 

3 minimize people switching, Virginia Slims smokers 

4 switching from Virginia Slims, but it also to me 

5 means making sure alternate purchasing, which we 

6 talked about, is also minimized. 

7 Q. Well I see in the next bullet point says 

8 maximize alternate volume purchases by competitive 

9 female positioned brand smokers. 

10 A. Yes. That's the opposite. When you want to 

11 minimize the alternate purchases by smokers of your 

12 brands, you want to maximize the alternate purchases 

13 of smokers of other brands. 

14 Q. All right. And the next section is entitled 

15 "MARKETING STRATEGIES," and there are three bullet 

16 points there. The first is continuously reinforce 

17 Virginia Slims brand essence/image. What does that 

18 mean? 

19 A. Brand equity. 

20 Q. And the second bullet point is offer continuity 

21 programs that add value to and encourage Virginia 

22 Slims purchase. 

23 A. It's consumer promotion. 

24 Q. And one of the items down there is non-cash 

25 coupon offers; correct? 

JAMES J. MORGAN 
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1 A. Uh-huh. 

2 Q. And a third is offer trial-oriented high value 
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3 non-cash coupon programs to pique interest of 

4 potential in-switchers. Can you tell us what that 

5 means? 

6 A. That would mean try to attract competitive 

7 female smokers to Virginia Slims and get them to try 

8 the product if they haven't already done so. 

9 Q. Is there anything in either the marketing 

10 objective or marketing strategy section of that page 

11 that makes any reference to attracting non-smokers? 

12 A. No. 

13 Q. Is there any reference in that section to 

14 attempting to sell to people under the age of 18? 

15 A. No, there's not. 

16 Q. Turn to page 025, if you would, which is section 

17 Roman IV, "1994 ADVERTISING STRATEGY." 

18 A. I see it. 

19 Q. And then the next page outlines two overall 

20 advertising strategies; is that correct? 

21 A. Yes. 

22 Q. With several subparts. The first is continually 

23 reinforce Virginia Slims positioning as the leading 

24 brand for women today? 

25 A. Yes. DIRECT EXAMINATION 

13485 

1 Q. And then it has several bullet points under it. 

2 Can you summarize what that strategy was. 

3 A. It — it — it is to make Virginia Slims, 

4 make — make sure people understand it's a leading 

5 brand by maximizing the media impact of female 

6 smokers as the women's brand, and to also improve the 

7 advertising itself. That's what "improve creative 

8 impact" means. 

9 At — in 1994, I — I and some other people were 

10 not happy with Virginia Slims advertising, thought it 

11 could be better, and that — that refers to trying to 

12 improve it. 

13 Q. Better in what way? 

14 A. Little snappier, more in tune with what women 

15 were thinking. I think Virginia Slims got a little 

16 dated in terms of having stayed — 

17 Part — part of consistency is also knowing how 

18 to just evolve rather than get into the position 

19 where you have to make major changes because your 

20 advertising has lost its impact. It's staying — 

21 knowing how to change and stay fresh in little steps 

22 so you can keep that consistency over time rather 

23 than zigging and zagging and dumping this campaign. 

24 There are a number of fairly significant 

25 examples in this industry of big brands that have had 
DIRECT EXAMINATION - 
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1 to change campaigns, and it hasn't helped them very 

2 much. 

3 Q. The second numbered strategy is to support 

4 promotional platform behind Virginia Slims, and I see 

5 two bullet points there, the second of which is book 

6 of days. What is that? 

7 A. Oh, the book of days is — is a calendar. It's 

8 a — it's a calendar that we give to Virginia Slims 

9 smokers when they buy a carton, and it's — 

10 The interesting thing about it is — I talked 
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11 about consistency. That book of days was started in 

12 1968, and it's going to celebrate its 30th continuous 

13 anniversary this year. It's — it's really a 

14 consistent promotion. It's — it's just a calendar 

15 for women, and in it are — is a lot of whimsy and 

16 stories and facts about women. It's a calendar for 

17 women, of women, by women. But it's — it will — 

18 this will be its 30th year. 

19 Q. To whom are these calendars provided? 

20 A. Adult female smokers. 

21 Q. And how do you get to them? How do they buy it? 

22 A. You buy a carton of Virginia Slims and it's 

23 usually attached to it in the month of — late 

24 November. 

25 Q. Is there anything on this page that is the 
DIRECT EXAMINATION - JAMES J. 
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1 advertising strategy for 1994 that talks about 

2 advertising to non-smokers? 

3 A. No, there's not. 

4 Q. Is there anything that talks about advertising 

5 to people under the age of 18? 

6 A. No. 

7 Q. Would you turn to Bates number — page number 

8 034, which is entitled Roman numeral VI, "1994 MEDIA 

9 STRATEGIES" and then "PLAN OBJECTIVE." 

10 A. Yes. 

11 Q. Do you see that? 

12 A. Uh-huh. 

13 Q. It says maintain broad national awareness for 

14 Virginia Slims. 

15 A. Yes. 

16 Q. Reach current Virginia Slims smokers. 

17 A. Yes. 

18 Q. FS25 to 44, is that female smokers age 25 to 44? 

19 A. Yes, it is. And I won't categorize them any way 

20 other than that. 

21 Q. And the second bullet point there is to reach 

22 competitive Slims smokers. 

23 A. Yes. 

24 Q. Is that encouraging brand switching? 

25 A. That's — that — 

- JAMES J. MORGAN 
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1 That refers to other brands that are slim in 

2 circumference. Virginia Slims — 

3 Q. Ah. 

4 A. — was not the only brand. 

5 Q. Okay. 

6 A. So competitive Slims smokers would be Misty and 

7 Capri and some other brands that are slim. 

8 Q. All right. And the second of the plan 

9 objectives was to recognize and act on opportunities 

10 to defend against competitive brands. And what does 

11 that refer to? 

12 A. That means try and maintain brand loyalty and 

13 prevent outswitching and alternate purchasing by 

14 Virginia Slims smokers. 

15 Q. And finally seek and capitalize on media 

16 opportunities which are consistent with and which 

17 reinforce Virginia Slims brand essence/image. And 

18 what does that refer to? 
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19 A. Well basically means — simple way to say it is 

20 Virginia Slims is better off advertising in 

21 Cosmopolitan than in Fortune Magazine because 

22 Virginia Slims is about women for women and it 

23 belongs in a women's book and not in a business book 

24 that's dry and talks about corporate mergers and 

25 things like that. DIRECT 

JAMES J. MORGAN 


13489 

1 Q. Would you turn to page 036, the section entitled 

2 "1994 MEDIA STRATEGIES." 

3 A. I'm there. 

4 Q. And the first item that appears there is 

5 "AUDIENCE." Do you see that? 

6 A. Yes. 

7 Q. And it says focus on audience of FS25-44. 

8 A. I see that. 

9 Q. That's female smokers 25 to 44. 

10 A. That's Virginia Slims' key audience. 

11 Q. Is there any reference in there to directing 

12 toward an audience of people under the age of 18? 

13 A. No. I mean you can see that — that only one 

14 percent of Virginia Slims smokers are even 18 to 21, 

15 so if you believe in spending where you're strong, 

16 you don't even spend in — in 18 to 24 that much, you 

17 focus on the 25 to 44 age segment where 61 percent of 

18 your smokers are. 

19 Q. Is that why there are boxes around those two? 

20 A. That's exactly why the boxes; saying that's 

21 what's important. 

22 Q. Now is there anywhere in this media plan any 

23 suggestion or recommendation to direct media 

24 campaigns or advertising towards non-smokers? 

25 A. No, there's not. 
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Q. Or toward people under the age of 18? 

A. No, there's not. 

Q. During your tenure with Philip Morris, have you 
ever seen a Virginia Slims media plan or brand plan 
or strategy document that recommended or suggested 
directing marketing efforts toward non-smokers? 

A. No, I have not. 

Q. Have you ever seen a marketing strategy document 
or a media or a brand plan for Virginia Slims that 
suggested or recommended directing your efforts 
toward people under the age of 18? 

A. No. 

THE COURT: Counsel, we'll take a short 

recess. 

MR. BLEAKLEY: Sure. 

THE CLERK: Court stands in recess. 

(Recess taken.) 

THE CLERK: All rise. Court is again in 

session. 

(Jury enters the courtroom.) 

THE CLERK: Please be seated. 

THE COURT: Counsel. 

MR. BLEAKLEY: Thank you. Your Honor. 

BY MR. BLEAKLEY: 

Q. Mr. Morgan, would you turn to the back of the 
DIRECT EXAMINATION - JAMES 
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1 notebook you have there. There's a loose document 

2 there, it's Exhibit CW000014. Do you have that? 

3 A. Yes, I do. 

4 MR. BLEAKLEY: Your Honor, did you find the 

5 copy of this? It's loose in the back. 

6 THE COURT: Yes. 

7 Q. This is a document entitled "W. I. CAMPBELL 

8 PRESENTATION, AUGUST 16, 1994, PRESENTED BY B. 

9 FERRIN." Is that right? 

10 A. Yes. 

11 Q. And it is — 

12 If you turn to the second page, it is entitled 

13 "Virginia Slims Agenda," and then goes on to — it 

14 goes on to talk about business results and marketing 

15 plan and so forth. 

16 A. Yes. 

17 Q. Can you tell us what that document is. 

18 A. That would be a presentation to Bill Campbell in 

19 August of 1994, who was my predecessor, and it would 

20 be a Virginia Slims business presentation. It would 

21 involve an analysis of how the brand was doing, its 

22 strategies and recommendations on how to improve the 

23 business. 

24 Q. And is that one of the kinds of marketing 

25 strategy documents that we've been discussing? 
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A. Oh, yeah. It's — we live — 

We live with things like this. 

Q. And you've seen this document before? 

A. Yes. 

MR. BLEAKLEY: Your Honor, we move the 
admission of CW000014 as a business record. 

MR. GILL: No objection. Your Honor. 

THE COURT: Court will receive CW000014. 

BY MR. BLEAKLEY: 

Q. Now you said this was an outline of a 
presentation that was made to the man who preceded 
you as the CEO of Philip Morris Incorporated? 

A. Yeah, Bill Campbell. 

Q. Okay. 

A. Made by Mr. Ferrin, who is darned lucky he's as 
good as — as a brand manager because he misspelled 
Mr. Campbell's name. 

Q. And he was the brand manager for Virginia Slims? 
A. Yes. 

THE COURT: Is he still a brand manager? 

THE WITNESS: I believe so. I sort of lost 
track a little, but I think he is. But it's not a 
good idea misspell your boss's name in a presentation 
you're giving to him, I tell you that. 

Q. Would you turn to page Bates numbered 204, which 
DIRECT EXAMINATION - 
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1 has a table entitled "1994 Top Brands Among 100's/ 

2 120's Women Smokers." Do you see that? 

3 A. Yes, I do. 

4 Q. And what — what — what does this — 

5 What is the information conveyed by this table? 

6 A. Well it conveys two things of interest to me. 
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7 One is that Marlboro is the leading brand among women 

8 among all age groups except 55 and over, and it shows 

9 the strength of Virginia Slims in the 25 to 44 age 

10 group, and that Virginia Slims is the number one 

11 brand among women 55 to 64, and it's a distant sixth 

12 among women 18 to 24. 

13 Q. And then turn to the next page. Bates 205, 

14 entitled "VIRGINIA SLIMS 1994 MARKETING PLAN." 

15 A. Yes. 

16 Q. And it has three elements to it. One is 

17 leverage equity, two is competitive pricing, and 

18 three is improve retail presence. 

19 A. Yes. 

20 Q. And what are we talking about when we say 

21 leverage equity? 

22 A. Well the three of them combined are sort of 

23 the essence of what Virginia Slims needed to do. 

24 Leverage equity is — basically means become more 

25 effective, more prominent with the women adult 
DIRECT EXAMINATION - JAMES J. 
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1 cigarette smokers. Maintain leadership advertising 

2 presence means be the best advertising, be visible, 

3 and — and — and look important. Leverage equity 

4 through continuity promotion means maintain brand 

5 loyalty through continuity promotion, which we talked 

6 about. 

7 Competitive pricing means remember you can never 

8 let the discounts get too low because all the equity 

9 in the world won't hold up with a huge price gap. 

10 And thirdly, Virginia Slims, because Philip 

11 Morris focused so much on Marlboro, all the other 

12 brands at Philip Morris were always fighting for 

13 retail presence, which meant it's their fair share of 

14 the displays and posters and things like that. 

15 Q. Is there any reference in this document to 

16 trying to get non-smokers to take up smoking as one 

17 of the strategies for Virginia Slims? 

18 A. No, there's not. 

19 Q. Is there any reference in this document to 

20 attempting to market to people under the age of 18? 

21 A. No. 

22 Q. Is this document; that is, CW000014 and the 

23 previous document, CW000013, are they representative 

24 of the kind of marketing plans, marketing strategy 

25 documents that have been prepared for Virginia Slims 
DIRECT EXAMINATION - 
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1 over the years? 

2 A. Sure. Yes, they are. 

3 Q. Let's turn to Benson & Hedges. Benson & Hedges 

4 is a cigarette brand made by Philip Morris as well. 

5 Right? 

6 A. In the United States only. 

7 Q. Can you tell us a little bit about the history 

8 of the marketing of the Benson & Hedges brand in the 

9 United States since you have — during the time when 

10 you were at Philip Morris. 

11 A. Well if I kind of just point out that Benson & 

12 Hedges was a company in the U.S. cigarette industry 

13 and it was acquired by Philip Morris in the 1950s, 
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14 and that when it came the Benson & Hedges brand. 

15 Benson & Hedges had come in what was called the 

16 slide and shell pack, which was a flat pack, sort of 

17 like — looked like a cigarette case made out of 

18 cardboard, and Benson & Hedges was a very exclusive 

19 and — and premium-priced cigarette in the '40s and 

20 '50s and '60s. Didn't sell very much at all. And 

21 1966 marked the introduction of 100 millimeter 

22 cigarettes to the U.S. cigarette market. A normal 

23 cigarette is 85 millimeters long, and a 100 

24 millimeter cigarette was 15 millimeters longer, so it 

25 was extra long. And Benson & Hedges was not the 
DIRECT EXAMINATION - JAMES 
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1 first 100 millimeter cigarette. Pall Mall Gold was 

2 actually the first 100 millimeter cigarette. But 

3 Benson & Hedges was introduced as the second brand, 

4 and through exceptionally creative advertising, 

5 really just unbelievably good advertising from Mary 

6 Wells Lawrence, who was at that time the — sort of 

7 the first woman who ran and owned her own advertising 

8 agency, Mary Wells Lawrence created a campaign that 

9 had elevator doors closing on the cigarette, had a 

10 Volkswagen with a bubble in the windshield so that 

11 the B&H smoker — it was all about the extra length 

12 of the cigarette, showing — 

13 The name of the campaign was, "Oh, the 

14 disadvantages of our new extra long cigarette." 

15 Benson & Hedges, much like Virginia Slims did and 

16 Marlboro did back in '54, Benson & Hedges really 

17 just — its sales just skyrocketed, and it became 

18 about a three-percent-share brand. 

19 I think I mentioned earlier, I — I don't know, 

20 when I was talking about the broadcast ban, I 

21 mentioned that Benson & Hedges was a brand that would 

22 be one of our failures in converting through the 

23 broadcast ban. Benson & Hedges never seemed to be 

24 able — it's not the brand, it was me and my 

25 counterparts — never could find the way to translate 
DIRECT EXAMINATION - JAMES 
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1 that television advertising of extra length and 

2 disadvantages, never could figure out a way to do it 

3 in the non-broadcast world. And the brand basically 

4 has stalled to stumbled since early 1970. It's — 

5 it's the most problematic brand Philip Morris has in 

6 terms of marketing and — and its business 

7 performance. It's tried, I — I would guess, oh, 

8 jeepers, I — I guess it's tried 12 to 14 different 

9 campaigns since early 1970 and just nothing's quite 

10 captured what it's about. The most recent campaign 

11 was — I — I actually did or directed, it was my 

12 idea and — and I thought it was terrific, which was 

13 we had people sitting on airplane wings and outside 

14 skyscrapers showing how difficult it was for smokers 

15 to find a place to smoke, and it did — the research 

16 said it did a great job on selling the awareness that 

17 smokers are restricted today in where they could 

18 smoke and it did a lousy job selling Benson & Hedges, 

19 so I told them to kill it and to find something else. 

20 Q. Has Benson & Hedges lost market share over — 
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21 

A. 

Yes 

Yes, it has. 

22 

Q. 

Who 

are the primary 

23 

A. 

The 

primary smokers 

24 

as 

I — 

I believe, femal 

25 

Q. 

Would you turn your 
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1 that appears at tab nine of your book, which is 

2 CW000016. 

3 A. Yes. 

4 Q. Document entitled "BENSON & HEDGES 1994 MEDIA 

5 PLAN AND REVIEW," presented to Susan Levan dated 

6 April 20, 1994. 


7 A. Yes. 

8 Q. Is this a media plan for Benson & Hedges — 

9 A. Yes, it is. 

10 Q. — for 1994? 

11 A. Yes, it is. 

12 Q. And have you previously seen this document? 

13 A. Yes, I have. 

14 Q. And did you approve this media plan? 

15 A. Yes, I did. 

16 Q. Who is Susan Levan? 

17 A. Susan Levan is the vice-president — the — 

18 The brand management group is divided into three 

19 sections. There is the vice-president of Marlboro, 

20 there is the vice-president of discount, and then 

21 there's the vice-president of other premium brands. 

22 So Susan Levan would have Benson & Hedges, Virginia 

23 Slims, Merit, and Parliament as her responsibility, 

24 and would have the brand managers of those brands 

25 reporting to her. DIRECT 
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1 Q. So this was a presentation that was being made 

2 to her of a proposed media plan for Benson & Hedges? 

3 A. Well we — we ran into this before. I — I 

4 would say it was more than a proposed media plan in 

5 the sense that it's dated April and it's a 1994 media 

6 plan; a third of the year is gone at that point. I 

7 think it's a presentation of what's being done. 

8 Q. Okay. 

9 MR. BLEAKLEY: Your Honor, we would move 

10 the admission of Exhibit CW000016 as a business 

11 record. 

12 MR. GILL: No objection. Your Honor. 

13 THE COURT: Court will receive CW000016. 

14 BY MR. BLEAKLEY: 

15 Q. Would you turn to the page that is Bates 

16 numbered, last three numbers, 371, which is entitled 

17 "1994 Marketing Objectives," and also "Marketing 

18 Strategy." 

19 A. I'm there. 

20 Q. The first of the 1994 marketing objectives is 

21 identified as re-establish B&H 100's as the brand of 

22 choice among 100's smokers. What does that mean? 

23 A. That refers to, I think, what I was saying 

24 earlier, that Benson & Hedges was struggling and it 

25 was no longer the 100 millimeter brand. And this 
DIRECT EXAMINATION - JAMES J. 
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statement says re-establish Benson & Hedges 100's as 
the brand of choice; i.e., they choose to smoke it 
among 100-millimeter adult cigarette smokers. 

Q. And then the — this page goes on to talk about 
short-term and long-term objectives. 

A. Right. 

Q. What — what — what does it say? 

A. Well short-term it says to stem the share in 
volume declines, which the brand was suffering, but 
in fact the same words again, reducing outswitching 
and alternate purchases among current franchise and 
increasing inswitching and alternate purchases among 
competitive smokers. These are the core dynamics of 
how you look at the momentum in a brand. 

Q. The — 

A. Long term it says revitalize the brand resulting 
in share growth. That was — that's been an annual 
goal of Benson & Hedges since 1982, but no one's been 
able to figure out how to do it. But you've got to 
put it in the plan. 

Q. And then at the bottom of the page it describes 
the marketing strategy for 1994. 

A. Right. 

Q. Which is to develop an integrated marketing 
program to communicate that B&H understands what it 
DIRECT EXAMINATION - 
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is like to be a smoker and that B&H can enhance your 
life as a smoker. 

A. Right. 

Q. What does that mean? 

A. That's the definition of the short-lived 
campaign that I spoke of earlier. 

Q. The one that you originated. 

A. Yeah. 

Q. Turn to the next page, if you would, which is 
372, Bates 372. 

A. Okay. 

Q. And on this page appear the 1994 advertising 
objectives and advertising strategy. The objective 
is listed as increase trial/loyalty among 100's 
smokers by creating a favorable disposition toward 
the brand. 

A. Right. 

Q. Make B&H 100's famous again. 

A. Right. 

Q. What does that mean? 

A. Well what it means is in its day of great 
success, Benson & Hedges was not only the most famous 
100-millimeter cigarette, but it's probably, next to 
Marlboro, the best-known brand. Everybody knew about 
this crazy advertising that Mary Wells had created. 
DIRECT EXAMINATION - JAMES 

13502 

And what it's saying is it's hard — it's hard to 
increase trial and loyalty among 100-millimeter 
smokers without people knowing about Benson & Hedges, 
and it had been 20 years since the brand — almost 30 
years since the brand had been popular, really 
popular, and it's saying you got to get news value 
back into Benson & Hedges. So make B&H famous again 
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8 is talking about finding an advertising way to make 

9 it well known, recognizable in its attributes that 

10 make it desirable to competitive 100-millimeter 

11 smokers. 

12 And then it goes on in the advertising strategy 

13 to articulate how that campaign should do that. 

14 Q. Is there anything on either of these pages that 

15 suggests that it was the marketing objective, 

16 marketing strategy, advertising objective, or 

17 advertising strategy to go after non-smokers? 

18 A. No. In fact this campaign was totally based on 

19 talking to smokers, because we're talking to smokers 

20 about the problem smokers were having finding places 

21 to smoke. 

22 Q. Is there anything in either of those 

23 strategies — objectives or strategies that suggest 

24 that Philip Morris was going to target people under 

25 the age of 18? DIRECT 
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A. Not a bit. 

Q. Would you turn to Bates number, three-page Bates 
number 379, please. This page is entitled "MEDIA 
OBJECTIVES/STRATEGIES," and then under that there is 
a section entitled "AUDIENCE." 

A. Yes. 

key audience, and the first is 


Q. And it says B&H's 
adult smokers 25 plus. 

A. 

Q. 

A. 

Q. 

A. 


Right. 

Primary audience: AS 35-54. 

Adult smokers 35 to 54. 

Secondary audience: AS 25-34. 

Correct. 

Q. And on the next page. Bates numbered 380, there 
is a tracking study with an audience profile there 
identifying the spread between different age groups 
of Benson & Hedges smokers; is that right? 

A. Well it — it shows more than that. The first 
one, two, three — the first four columns show how 
the industry splits out among total 100's smokers, 
premium 100's smokers, discount 100's smokers, 
branded discount. It shows, for example, among total 
100's, 33 percent of the total 100's smokers are 
male, 67 percent are female. Then on the far 
right-hand column it shows Benson & Hedges as a 
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brand, and what you do as a marketer and a brand 
manager, what I did and all my other marketers did 
like me, is you look at the differences between what 
any one of these first four columns are and what 
Benson & Hedges' profile is, and out of those things 
come your marketing strategies. 

Q. Let me ask you this: Is there anything anywhere 
in this document that suggests in any way that Philip 
Morris was going to target non-smokers through Benson 
& Hedges — 

A. No. 

Q. — marketing programs? 

A. No. 

Q. Anything that suggests it was going to target 
people under the age of 18 for Benson & Hedges? 
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16 A. No. 

17 Q. Is this document representative of marketing 

18 strategy documents, including brand and media plans, 

19 for Benson & Hedges over the years? 

20 A. Yes, it is. 

21 Q. Have you ever seen a marketing strategy document 

22 or a brand or a media plan for Benson & Hedges that 

23 suggested targeting non-smokers in your marketing 

24 programs? 

25 A. I had never seen a marketing strategy document 
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1 for any of our brands that suggest targeting 

2 non-smokers. 

3 Q. Have you ever seen a marketing strategy document 

4 for Benson & Hedges that suggested targeting people 

5 under the age of 18? 

6 A. I've never seen any marketing strategy document 

7 for any of our brands that suggest targeting people 

8 under 18. 

9 Q. Now let's turn to Merit. Merit is a Philip 

10 Morris cigarette brand; is it not? 

11 A. Yes, it is. 

12 Q. Can you tell us a little bit about the marketing 

13 history of the Merit brand. 

14 A. Yes, I can. 

15 Q. Tell us when it was introduced. 

16 A. Yes. I was intimately involved in that. Merit 

17 was introduced in 1976, and I'll give you a little 

18 background on it. 

19 By 1976 the low tar category in the United 

20 States had reached a pretty decent size. Somewhere 

21 around 30 percent of cigarette sales were low tar. 

22 Low tar was defined by the government as meaning 15 

23 milligrams of tar or below, and about 30 percent of 

24 the industry was that. Low tar cigarettes dating 

25 back to the 1950s, we operated on the basis and 
DIRECT EXAMINATION - JAMES J. 
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1 belief that — that it was true that consumers found 

2 low tar cigarettes to be not of sufficient taste, 

3 and — and the — the — you are — our — our plans 

4 and programs recognized that a lot of people tried 

5 low tar cigarettes and a lot of people rejected them 

6 because they just weren't satisfying in taste. And 

7 they used to have names, they had popular names 

8 attached to them. The smokers said in research, and 

9 we had the research and everybody had the research, 

10 they wanted a lower tar cigarette that tasted good, 

11 and nobody had delivered that. 

12 Merit came out of a meeting that I was at in 

13 Richmond at our R&D facility, a monthly meeting that 

14 I would go to, and the researchers said that they 

15 felt that they had a piece of technology that could 

16 allow a cigarette to taste comparable to, at — at 

17 any given tar level, a cigarette that could taste as 

18 good as a cigarette two milligrams of tar higher, and 

19 they didn't know whether that was significant. And I 

20 remember reacting fairly enthusiastically and saying, 

21 "You're kidding me. I mean you — you can do that?" 

22 And they said, "We think so." And I said that has to 
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23 become the number one priority. 

24 From a marketer's standpoint there is no better 

25 situation for a marketer than to know that people 
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1 want something, to know that it hasn't been 

2 delivered, and to know that you have the possibility 

3 to deliver it. I mean that is like wonderful. And 

4 that was the situation we found ourselves in. 

5 We put — we put a special team together. I 

6 pulled some marketers off their jobs, put them on a 

7 secret project called Merit. Richmond pulled people 

8 off on the development side. And we had this group 

9 that developed Merit. 

10 Now one interesting thing about Merit is that 

11 if — if Merit turned out to be able to do what 

12 they — what was said it could do, I knew as a 

13 marketer the kind of claims that I was going to make 

14 in the advertising, which was revolutionary, 

15 breakthrough, you've heard it before, you've tried 

16 it, you never were satisfied, and here's how you can 

17 believe that it's true for Merit, and the way you can 

18 believe it's true for Merit is that in thousands of 

19 taste tests among smokers, thousands of them, smokers 

20 judge Merit to taste as good as a cigarette having X 

21 amount more tar. I knew that that was like the way 

22 you had to do it. But you had to have proof because 

23 of the Federal Trade Commission. Apart from your own 

24 standards of — of — of what's right in advertising, 

25 you had the Federal Trade Commission; you can't just 
DIRECT EXAMINATION - 
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1 make claims in this country without proof. 

2 And so we embarked on a two-year program to 

3 develop the product and to do the consumer product 

4 testing that would be the substantiation for the 

5 advertising. And low and behold we did it. We 

6 developed the product. We had proof that was 

7 reviewed by lawyers who were familiar with how you 

8 make claims and everything else. And we introduced 

9 Merit in June, I think, of 1976, and in its first 

10 year Merit reached a higher share than any brand in 

11 the history of the cigarette industry reached in its 

12 first year of introduction. And the reason at the 

13 end of that long story was very simple: We gave 

14 people something that truly did what they wanted, and 

15 we told them It and we proved it, and we didn't hide 

16 behind it. We said this is what it is, this is what 

17 people say. And it was really a — a — a terrific 

18 success. 

19 Q. What was the tar and nicotine level of Merit 

20 when it was introduced? 

21 A. Nine milligrams of tar, as I remember. 

22 Q. And how did that compare with Marlboro? 

23 A. Marlboro, I think, was at 16 or 17, and Marlboro 

24 Lights was at 11, 11 or 12. 

25 Q. Okay. DIRECT 
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1 A. And the claim was that Merit tasted comparable 

2 to Marlboro Lights. Not to the red pack, the parent; 
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3 it could not perform that well — 

4 Q. And has the — 

5 A. — with the taste. 

6 Q. Has the tar and nicotine level with Merit gone 

7 down since then? 

8 A. Yes, it has. 

9 And it also has line extensions. It has Merit 

10 Ultra Lights and it has Merit Ultima, which is at one 

11 milligram. 

12 Q. And has Merit continued to be successful in the 

13 marketplace? 

14 A. Merit's been successful in that it's — it's 

15 held its share and it is — it is not — 

16 It has not grown, the low tar category has not 

17 grown. 

18 Q. Has not grown since when? 

19 A. Since 1980. 

20 Q. Let me ask you to take a look at tab 10 of your 

21 book. 

22 A. Okay. 

23 Q. Document Exhibit No. CW000017, a document 

24 entitled "MERIT 1991 BRAND PLAN." 

25 A. Yes. DIRECT EXAMINATION 
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1 Q. And is this the 1991 brand plan for the Merit 

2 cigarette? 

3 A. Yes, it is. 

4 Q. And you've seen this before? 

5 A. Yes, I have. 

6 MR. BLEAKLEY: Your Honor, we'd move the 

7 admission of Exhibit CW000017 as a business record. 

8 MR. GILL: No objection. Your Honor. 

9 THE COURT: Court will receive CW000017. 

10 BY MR. BLEAKLEY: 

11 Q. Now to your knowledge, during the time that you 

12 have been with Philip Morris in marketing, has Philip 

13 Morris ever targeted non-smokers for the Merit brand 

14 of cigarettes? 

15 A. No, sir. 

16 Q. Has Philip Morris ever targeted people under 18 

17 for the Merit brand of cigarettes? 

18 A. No, sir. 

19 Q. Is there anything in this document; that is, the 

20 1991 brand plan for Merit, that suggests targeting 

21 non-smokers to that brand? 

22 A. No, there's not. 

23 Q. Is there anything in this document that suggests 

24 targeting people under the age of 18 for the brand 

25 Merit? DIRECT EXAMINATION - 

13511 

1 A. No, there's not. 

2 Q. Who are the principal smokers of Merit 

3 cigarettes? 

4 A. Smokers 35 and over. 

5 Q. Would you take a look at the page that's Bates 

6 numbered — actually it's — this one's got a number 

7 on it, seven, also Bates numbered 339. There's a 

8 bullet point at the top of the page — 

9 A. Wait, wait. I'm not there yet. 

10 Q. — that says "Strategic Shifts" — 

11 A. Okay. Sorry. 
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12 

Q. 

The bullet point at the top says "Strategic 

13 

Shifts vs. 1990 Plan." Do you see that? 


14 

A. 

Yes. 


15 

Q. 

And it has five goals there; is that 

correct? 

16 

A. 

Yes, it does. 


17 

Q. 

And number four of those goals is to 

increase 

18 

Merit 

,'s appeal among 25- to 34-year-old smokers; is 

19 

that 

right? 


20 

A. 

That is correct. 


21 

Q. 

Just turn over to page eight, section titled 

22 

"CURRENT STATUS" with the "1990 MARKETING 

PLAN. " 

23 

A. 

I'm there. 


24 

Q. 

And it lists the primary objectives 

for the 

25 

preceding year, 1990; is that right? 
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1 A. Yes. 

2 Q. And number three under that was to broaden 

3 Merit's smoker base by increasing Merit's share of 

4 the 25- to 34-year-old smoker while maintaining the 

5 traditional 35- to 54-year-old Merit franchise. 

6 A. Yes. 

7 Q. Is that correct? 

8 A. That is correct. 

9 Q. Is this brand plan, the 1991 brand plan for 

10 Merit, representative of other brand and media plans 

11 and marketing strategy documents for Merit that 

12 you've seen over the years? 

13 A. Yes, it is. 

14 Q. And I can't remember whether I asked you: Have 

15 you ever seen a Merit marketing strategy document — 

16 A. I believe you asked that question. 

17 Q. Okay. Then I won't ask it again and Mr. Gill 

18 won't have to get up and object. 

19 Now let's talk about the Parliament brand of 

20 cigarettes. Can you tell us a little bit about the 

21 marketing history of Parliament. 

22 A. Parliament, like Benson & Hedges, was — was one 

23 of the old Benson & Hedges Company brands. The 

24 simplest way to describe Parliament is ever since it 

25 existed Parliament has had a recessed filter, which 
DIRECT EXAMINATION - JAMES 
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1 makes it unique in the U.S. cigarette business. And 

2 a recessed filter I can describe I guess with my 

3 hands. A normal cigarette has a tobacco end that 

4 comes through and there's a filter attached to it, 

5 and there's a piece of tipping paper that's either 

6 cork or white, and the cellulose acetate at the end 

7 of the filter is flush at the end of the filter. 

8 Parliament's filter had the paper coming all the way 

9 to the end, but its filter was actually pushed back 

10 in, it was called a recessed filter, and it was about 

11 a quarter of an inch, so that the interior of the 

12 filter was recessed away from the end of the 

13 cigarette. Now that's been Parliament's product 

14 attribute and its unique point of difference for over 

15 40 years, and it is what has been the focus of the 

16 marketing, sometimes more successfully, sometimes 

17 less successfully, but it's been the focus of the 

18 marketing of the brand and the reason for the brand 

19 to exist for four decades, five decades. 
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20 Q. What has happened to Parliament's market share 

21 over the years? 

22 A. Well Parliament's market share was on a very 

23 long term but very slow decline, very slow decline, 

24 but — but definitely declining, and the reason is 

25 the people who liked the recessed filter had no 
DIRECT EXAMINATION - JAMES J. 
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1 alternative place to find a cigarette with a recessed 

2 filter. If you liked the recessed filter and smoked, 

3 Parliament was a unique product. On the other hand, 

4 the recessed filter, because it was different and 

5 unique, did not have the appeal to a lot of people. 

6 So it was a brand that operated in a fairly confined 

7 area. 

8 And the brand had a — a — an older profile. 

9 This is a brand that reached up into my age. Aha, I 

10 had to do that. And it went along and it — it 

11 defined — it declined, and in the late 1980s a funny 

12 thing happened to the brand. Don't know why. I had 

13 been brand manager, it was always one of my favorite 

14 brands, so I stayed a student of it all the way 

15 through. The brand started becoming popular among 

16 college students in the northeast U.S. Now 

17 Parliament sales really skewed to the northeastern 

18 U.S. More — more than any other Philip Morris 

19 brand, a higher percentage of Parliament sales, not 

20 the biggest brand, but of its size, a higher 

21 percentage are in the northeastern United States. 

22 It's — and — and nobody knows why, but in — in the 

23 late 1980s, all of a sudden college smokers started 

24 choosing Parliament. I don't know why. And today, 

25 the brand has become a somewhat schizophrenic brand 
DIRECT EXAMINATION - 
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1 with this — this — 

2 MR. GILL: Your Honor, we would ask that 

3 the testimony be limited to pre-'94. 

4 A. By 19 — sorry. By 1994 the brand had become a 

5 somewhat schizophrenic brand where it had this series 

6 of smokers 55, 56, 57, 60, 65 on one hand, but it had 

7 college students on the other hand and nothing in 

8 between. And no one knows why that happened; it just 

9 happened, it — it just started showing up. 

10 Q. Would you turn your attention to tab 11 in your 

11 book, which is Exhibit CW000020. 

12 A. Yes. 

13 Q. Document entitled "PARLIAMENT LIGHTS 1994 

14 RECOMMENDED MEDIA PLAN REVISION NUMBER FIVE." 

15 A. Yes. 

16 Q. And is this a media plan that you have seen 

17 before? 

18 A. Yes, it is. 

19 Q. And did you approve the 1994 media plan for 

20 Parliament? 

21 A. Yes, I did. 

22 Q. Now this document is entitled "1994 RECOMMENDED 

23 MEDIA PLAN," and then it says "REVISION NUMBER FIVE." 

24 What is the significance of the words "RECOMMENDED" 

25 and "REVISION NUMBER FIVE?" 

- JAMES J. MORGAN 
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1 A. Well like most plans, there's a whole process 

2 of — from the originating person all the way through 

3 the final approval, there's a process on plans of 

4 them being reviewed, revised, commented on, changed, 

5 either because their bosses wanted it changed or 

6 something happened competitively in the marketplace 

7 to cause them to think differently by the time that 

8 the plan was current and they wanted to revise it. 

9 So this is — this is normal procedure. 

10 I should point out this says Parliament Lights. 

11 I keep calling it Parliament. The brand name was 

12 changed to Parliament Lights because it was a low tar 

13 cigarette. 

14 Q. You mean there is no Parliament any more? 

15 A. There is no Parliament. It's Parliament Light. 

16 It's the same brand. 

17 Q. Okay. Would you turn to the second page of this 

18 document, which is Bates numbered 319. 

19 A. Yes. 

20 Q. The first subject discussed on that page is — 

21 THE COURT: Do you plan to introduce this, 

22 counsel? 

23 MR. BLEAKLEY: Oh, sorry. Your Honor. 

24 Thank you for reminding me. 

25 Yes, Your Honor, we would move the admission of 
DIRECT EXAMINATION - 
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1 CW000020 as a business record. 

2 MR. GILL: No objection. Your Honor. 

3 THE COURT: Court will receive CW000020. 

4 BY MR. BLEAKLEY: 

5 Q. Okay. Now you can turn to the second page, and 

6 the first heading on that page is "MEDIA OBJECTIVES." 

7 Parliament will continue with its offensive strategy 

8 in 1994 enhancing its big brand usage in region one. 

9 What does that mean? 

10 A. Well it means what I said before. Parliament is 

11 a big brand in Philip Morris sales region one, which 

12 is New England, which comes down through 

13 Philadelphia, mainly down through Philadelphia. It 

14 is a big brand. It is — if Parliament is the 10th 

15 largest brand in the United States, Parliament is the 

16 fifth largest brand in sales region one. This is a 

17 big brand, and so this means that it will continue to 

18 be offensive, try — funny word — but offensive, try 

19 and grow and — and be big in region one. 

20 Q. The next subject on that page is "AUDIENCE," and 

21 it reads demographic focus will be to reach adult 

22 smokers LA-34 with an emphasis against adult smokers 

23 LA-24. 

24 A. Right. By — 

25 Q. What does that mean? 

JAMES J. MORGAN 
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1 A. By 1994 the awareness of this phenomenon I 

2 described about college students picking — you know, 

3 starting to smoke Parliament was — was known, still 

4 not understood, and so what this is saying is that 

5 the media plan for Parliament should — should try 

6 and focus on legal age to 24 in addition to legal age 

7 to 34. 
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8 Q. Is there anything in this media plan that 

9 suggests or recommends that Philip Morris target 

10 non-smokers for the Parliament — Parliament Light 

11 brand? 

12 A. No, there's not. 

13 Q. Is there anything in this document that suggests 

14 or recommends targeting people under the age of 18 

15 for Parliament Lights? 

16 A. No, there's not. 

17 Q. Is this 1994 recommended media plan 

18 representative of other strategy — marketing 

19 strategy documents and brand and media plans for 

20 Parliament with which you've become familiar over the 

21 years? 

22 A. Yes, it is. 

23 Q. Have you ever seen a marketing strategy document 

24 or a brand or media plan for Parliament or Parliament 

25 Lights that suggested or recommended targeting 
DIRECT EXAMINATION - JAMES J. 
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1 non-smokers or people under the age of 18? 

2 A. I think I answered that before. I've never seen 

3 a marketing strategy plan for any of our brands that 

4 recommend targeting people under 18 or targeting 

5 non-smokers. 

6 Q. Now we've talked about Marlboro, we've talked 

7 about Virginia Slims, we've talked about Benson & 

8 Hedges, Merit and Parliament. Does that cover all of 

9 the principal brands, cigarette brands made by Philip 

10 Morris — 

11 A. No, it doesn't. 

12 Q. — in the United States? 

13 A. No. 

14 Q. What else is there? 

15 A. Basic. 

16 Q. What's Basic? 

17 A. Basic is a discount brand that Philip Morris 

18 uses to compete in the discount category, and it's a 

19 large brand. 

20 Q. And has Philip Morris ever targeted non-smokers 

21 or people under the age of 18 in its marketing 

22 programs for the Basic brand? 

23 A. No, it has not. 

24 Q. Who are the principal smokers of discount 

25 brands, Philip Morris discount brands, if you 
DIRECT EXAMINATION - JAMES J. 
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1 remember? 

2 A. It's — it's definitely people 45 and over. I 

3 just don't remember whether it's male or — the 

4 mail/female skew, but the smoker is 45 and older. 

5 MR. GILL: Your Honor, can we have some 

6 foundation for that opinion, please? 

7 Q. What is the basis for your testimony that the 

8 principal smokers of discount brands have been people 

9 over the age of — 

10 A. Thirty — 30 years in the cigarette business 

11 being familiar with the statistics, having fought the 

12 discount category, understanding the demographics of 

13 the business. I'm — I am real sure about that 

14 statement. 
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15 Q. Now let me ask you this, Mr. Morgan: You 

16 testified that the people to whom Philip Morris 

17 directs its marketing efforts are adult smokers. 

18 A. That is correct. 

19 Q. Right? 

20 A. That is correct. 

21 Q. And you do not target non-smokers or people 

22 under the age of 18. 

23 A. That is correct. 

24 Q. Why, during your experience with Philip Morris, 

25 has the company targeted its market — marketing 
DIRECT EXAMINATION - JAMES J. 
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1 efforts to adult smokers? 

2 A. Well I — I believe first of all that that's the 

3 policy of the company. It is — smoking — smoking 

4 is — 

5 The decision to smoke is the decision to take a 

6 risk. We're not talking about that today, but I 

7 think it's pretty clear from the data that — that 

8 the decision to smoke is the — is — is the decision 

9 to take a risk. I believe and the company believes 

10 and has believed that that decision should be made by 

11 adults. I define adults as 18. Adults are — at 18 

12 you can go to war, you used to be able to decide to 

13 drink at 18. The states have determined that 18 is 

14 the age at which smoking can be legal. 

15 It is wrong, in my judgment, for people under 

16 the age of 18 — 

17 MR. GILL: Now we're getting opinions now. 

18 MR. BLEAKLEY: Just talk about marketing 

19 strategies at Philip Morris. 

20 A. The marketing strategies of Philip Morris had no 

21 room for marketing to people under 18. It is wrong. 

22 We don't do it. We have never done it. It's just 

23 simply wrong. Smoking is an adult decision. 

24 Q. Let me ask you: You've talked a little earlier 

25 about Marlboro Friday and the reduction by Philip 
DIRECT EXAMINATION - JAMES 
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1 Morris of Marlboro cigarette prices by 25 cents a 

2 pack — 

3 A. Twenty cents a pack. 

4 Q. — twenty cents a pack in 1993. What has been 

5 the history of prices in — with Marlboro — the 

6 Marlboro brand over the years — 

7 A. Well — 

8 Q. — over the years from 1963 when you began in 

9 marketing? 

10 MR. GILL: Objection, irrelevant. Your 

11 Honor. 

12 MR. BLEAKLEY: I'll tie up the relevancy in 

13 a moment. Your Honor. 

14 THE COURT: All right. You can answer 

15 that. 

16 A. The history of pricing has been that during the 

17 1960s and 1970s cigarette prices — I'm sorry, I'm 

18 going to have to get a little convoluted here. 

19 Cigarette prices you pay at retail, when you go 

20 and buy a pack of cigarettes, you're not paying the 

21 manufacturer, you're paying the retailer. The 
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22 retailer is selling packs of cigarettes that have the 

23 manufacturer's price in it, a federal excise tax on 

24 it, state excise tax — 

25 MR. GILL: Your Honor — 

DIRECT EXAMINATION - JAMES J. MORGAN 
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1 THE COURT: Just a moment, please. 

2 MR. GILL: Your Honor, object to foundation 

3 on the part of this witness. 

4 THE COURT: Sustained. 

5 BY MR. BLEAKLEY: 

6 Q. Just tell us about the history of prices. What 

7 has happened to cigarette prices over the years? 


8 

A. 

Cigarette prices have increased in 

line with 

9 

inflation. During the 1960s and 1970s, 

into the 

10 

1980s they increased at a rate three times the rate 

11 

of 

inflation. 


12 

Q. 

And was that true up until 1993 — 


13 

A. 

Yes, it was. 


14 

Q. 

— when Marlboro Friday occurred? 


15 

A. 

Yes, it was. 


16 

Q. 

And why were cigarette prices increasing during 

17 

that period of time? 


18 


MR. GILL: Your Honor, that calls for an 

19 

opinion. 


20 


THE COURT: Sustained. 


21 

BY 

MR. BLEAKLEY: 


22 

Q. 

What was the marketing reason made 

by you and 

23 

others at Philip Morris for increasing 

cigarette 

24 

prices during this period of time? 


25 


MR. GILL: Your Honor, object 

to foundation 
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1 unless there's some document to back this up. 


2 


THE 

COURT: 

Sustained. 

3 

4 

Honor? 

MR. 

BLEAKLEY 

: May I have a side-bar. Your 

5 


THE 

COURT: 

Sure. 


6 

7 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

J. MORGAN 


1 

2 
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10 

11 
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15 
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17 

18 

19 

20 
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23 

24 

25 
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8 
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10 

11 

12 
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16 

17 

18 

19 

20 
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22 

23 

24 
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4 
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6 

7 

8 
9 

10 

11 
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10 

11 
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18 

19 
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11 
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17 
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19 

20 
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(Discussion between Mr. Bleakley 
and the witness.) 

MR. BLEAKLEY: Thank you. Your Honor. 

BY MR. BLEAKLEY: 

Q. Okay. Let me re-ask the question. 

Why has Philip Morris increased prices regularly 
for cigarettes over the years, up until Marlboro 
Friday in 1993? 

A. Because in a stable or declining marketplace, 
the only way you can increase profitability is to 
raise prices. 

Q. And what significance does the fact that Philip 
Morris has raised its cigarette prices over the years 
have to your testimony that Philip Morris does not 
target non-smokers in its marketing? 

A. If you — 

If we wanted to increase the size of the market 
by bringing in non-smokers, people who had decided 
not to smoke, you would lower prices as a matter of 
course, you would not raise them. 
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MORGAN 


21 Q. Now we've been talking up to now, Mr. Morgan, 

22 about marketing to adult smokers versus non-adult 

23 smokers. I want to ask you a few questions 

24 specifically addressing the question whether or not 

25 Philip Morris markets to minors, people under the age 
DIRECT EXAMINATION - 
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1 of 18. Has Philip — 

2 Have you ever seen in the entire time you've 

3 been with Philip Morris a recommendation made by 

4 anyone in the marketing department of Philip Morris 

5 that it targets peopie under the age of 18? 

6 MR. GILL: Your Honor, it's been asked and 

7 answered. The witness has stated it a couple times 

8 and reminded counsel that he stated it. 

9 MR. BLEAKLEY: No, I previously asked about 

10 documents — 

11 THE COURT: He's going to remind you again, 

12 counsel. Your witness continues to know the Rules of 

13 Evidence very well. 

14 Is this preliminary or what? We've been asked 

15 and answered a couple times. 

16 MR. BLEAKLEY: I only asked before. Your 

17 Honor, about marketing strategy documents. Now I'm 

18 asking whether he's heard — ever heard anyone 

19 suggest marketing to people under the age of 18, 

20 whether in a document or otherwise, so it is a 

21 slightly different question. 

22 THE COURT: Are you talking about employees 

23 of the company? 

24 MR. BLEAKLEY: People in the marketing 

25 department. DIRECT 

J. MORGAN 
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1 THE COURT: In his marketing department? 

2 MR. BLEAKLEY: In his marketing department, 

3 with whom he has been associated over the years. 

4 THE COURT: Why don't you start all over. 

5 Ask that question then. 

6 MR. BLEAKLEY: All right. I'll try it 

7 again, make it more precise. 

8 THE COURT: Okay. 

9 BY MR. BLEAKLEY: 

10 Q. In the almost 30 years that you've been involved 

11 in marketing at Philip Morris, have you ever heard 

12 anyone in the marketing department ever suggest that 

13 Philip Morris should target people under the age of 

14 18 in its marketing programs? 

15 A. No, I have not. 

16 Q. Now Mr. Morgan, the jury has seen in this case 

17 some documents authored by a Philip Morris employee 

18 named Myron Johnston. Do you know Myron Johnston? 

19 A. Yes, I do. 

20 Q. Who is Mr. Johnston? 

21 A. Mr. Johnston worked for Philip Morris in 

22 Richmond, Virginia, in the research and development 

23 department, and he was a demographer, a person who 

24 studied population groups and looked at the world in 

25 terms of how subsets of population groups, male/ 
DIRECT EXAMINATION - JAMES J. 


13532 


http://legacy.library.ucsf/Gdo/tEd/wripQ5a00/poiiidustrydocuments.ucsf.edu/docs/xqhd0001 



EXAMINATION 


MORGAN 


1 female, age groups, race, religion, things like that. 

2 I believe Mr. Johnston had been a demographer for the 

3 U.S. — a demographer for the U.S. government. 

4 Q. Was Mr. Johnston in the Philip Morris marketing 

5 department at any time during your tenure with Philip 

6 Morris? 


7 A. No, he was not. 

8 Q. How did you know Mr. Johnston? 

9 A. I think I mentioned earlier that I went to 

10 Richmond for the monthly meetings, a — a day a 

11 month, and I met Mr. Johnston in that — when I was 

12 in Richmond. 

13 Q. What kind of meetings were these? 

14 A. These were meetings of marketing, which I was 

15 representing, and the product development part of 

16 research and development, which Mr. Goldsmith, the 

17 president, wanted — he wanted to have those meetings 

18 to make sure that marketing's desires and strategies 

19 and objectives and research and development, product 

20 development, developing new products or changes to 

21 existing products, that those views and objectives 

22 meshed so that we were working together. 

23 Q. Did Mr. Johnston have any role in determining 

24 Philip Morris' marketing strategies? 

25 A. None. DIRECT 
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1 Q. Now you've seen documents in this case authored 

2 by Mr. Johnston in which he discussed smoking 

3 patterns and attitudes of minors; have you not? 

4 A. Yes, I have. 

5 Q. Let's take a look at a couple of these 

6 documents, which are already in evidence. If you 

7 turn to tab 24 in your book, which is Trial Exhibit 

8 10528, this is a document previously received in 

9 evidence. Do you have that document? 

10 A. Yes, I do. 

11 Q. This is a memorandum dated March 21, 1975 from 

12 Myron Johnston to Dr. R. B. Seligman entitled "The 

13 Decline in the Rate of Growth of Marlboro Red." And 

14 Dr. Seligman was the head of the R&D center in — 

15 head of R&D for Philip Morris then; is that correct? 

16 A. I believe so, yes. 

17 Q. He was not in the marketing department. 

18 A. Oh, no. 

19 Q. And one of the — 

20 When he talks about the decline in the rate of 

21 growth of Marlboro Red, we're referring to only the 

22 Marlboro brand, the original Marlboro brand; is that 

23 correct? It doesn't include Marlboro Lights. 

24 A. No. 

25 Q. Okay. Have you seen this document before? 

DIRECT EXAMINATION - JAMES J. 


1 

2 

3 

4 

5 

6 

7 

8 
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A. Yes, I have. 

Q. You were copied with this document, were you 
not, at least it so indicates on the — 

A. Yes, I — I was copied on — 

I remember it from being deposed. I don't 
remember it back in the context of 1975. 

Q. You were shown this copy when your deposition 
was taken in the case — in this case? 
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9 A. Yes, I was. In this case or the other time I 

10 was deposed. 

11 Q. Some case. 

12 A. Yes, some case. 

13 Q. But you don't — 

14 You didn't remember the document then. 

15 A. No. 

16 Q. Now in this document did Mr. Johnston make any 

17 marketing suggestions of any kind? 

18 A. No. 

19 Q. Did he suggest in this document marketing that 

20 Philip Morris should attempt to direct its marketing 

21 efforts to minors? 

22 A. No, he did not. 

23 Q. Did — 

24 To the best of your knowledge, did Myron 

25 Johnston ever recommend that Philip Morris address 
DIRECT EXAMINATION - 
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1 its marketing efforts to minors? 

2 MR. GILL: Your Honor, no foundation, calls 

3 for conclusion. 

4 THE COURT: I think at this point, counsel, 

5 I'd like to see you avoid leading the witness. 

6 MR. BLEAKLEY: All right. Your Honor. 

7 BY MR. BLEAKLEY: 

8 Q. In this document, Mr. Johnston made a forecast 

9 about future sales of Marlboro Red. Do you remember 

10 that? 

11 A. Yes, he did. 

12 Q. Did Mr. Johnston's forecast about future sales 

13 of Marlboro Red turn out to be accurate? 

14 A. It could not have been more wrong. 

15 Q. Now let me address your attention to tab 25 in 

16 your book, which is an exhibit previously admitted, 

17 10563. Did I say that right, 10563? 


18 

MR. 

, BLEAKLEY: 

Mr. Gill, do 

you 

have that? 

19 

MR. 

, GILL: Yes. 




20 

MR. 

, BLEAKLEY: 

Okay. 



21 

Q. This is 

a memorandum dated March 

31, 

1981 from 

22 

Myron Johnston, again to 

Dr. Robert B. 

. Seligman. 


23 That's the same Dr. Seligman as In the prior memo; is 

24 that correct? 

25 A. Yes. DIRECT EXAMINATION 
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1 Q. And in this document Mr. Johnston notes, if you 

2 note down there, the trends, "After decreasing for 

3 over a decade, the prevalence of teenage smoking is 

4 now declining sharply." Do you see that? 

5 A. Yes, I do. 

6 Q. And on the next page, page two, he says, "It is 

7 inevitable therefore, that industry sales will begin 

8 to decline within the next few years." 

9 A. I see that. 

10 Q. "Thus, Philip Morris USA can sustain its past 

11 rate of growth only by an acceleration of the rate of 

12 Increase in market share." 

13 A. I see that. 

14 Q. "While this news is not good for the industry, I 

15 believe we can use these data and other data I plan 

16 to report on to good advantage In order to minimize 
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17 the adverse effect on Philip Morris. 

18 that? 

19 A. Yes, I do. 

20 Q. Does Mr. Johnston make any marketing suggestions 

21 in this document? 

22 A. No. This — this — 

23 No, he doesn't. This document merely is 

24 outlining the decline in both the incidence, the 

25 percent of teen-agers who smoke, and the number of 
DIRECT EXAMINATION - JAMES 

13537 

1 teen-age smokers there are. 

2 Q. Did Mr. Johnston in this memorandum recommend 

3 that Philip Morris direct its marketing efforts at 

4 teen-agers? 

5 A. No. 

6 MR. GILL: Leading, Your Honor. 

7 THE COURT: Counsel, please let the witness 

8 testify. You're leading the witness now in an area 

9 which is critical, crucial. 

10 MR. BLEAKLEY: All right. Your Honor, I'm 

11 sorry. 

12 BY MR. BLEAKLEY: 

13 Q. During your tenure with Philip Morris and your 

14 involvement with Philip Morris's marketing, did 

15 Philip Morris ever incorporate into its marketing 

16 strategies the importance of having knowledge about 

17 teen-agers' smoking patterns and attitudes? 

18 A. Never incorporated it into its marketing 

19 strategies, no. 

20 Q. Let me ask you, incidentally: Before a 

21 marketing strategy or a brand plan or a media plan, 

22 any of those can be implemented at Philip Morris, who 

23 actually — let's — let's confine this to the period 

24 in 1994, say. Who had to sign off before a marketing 

25 strategy could be implemented? 

- JAMES J. MORGAN 
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1 A. Well starting at the bottom, you needed a whole 

2 bunch of people to sign off. You would need — 

3 The brand manager would put the plan together, 

4 but you would need the sales force to sign off that 

5 it was able and willing to do what the plan called 

6 for, you would need the media department, you would 

7 need all the departments that are involved in the 

8 marketing practice, you may need R&D, the product 

9 development part of R&D if part of the brand plan 

10 involved the introduction of a line extension, 

11 another version of a brand, where R&D would sign off 

12 that they could both develop and deliver that line 

13 extension, so you need all those departments to sign 

14 off. You need the brand manager to sign off, and 

15 then you got to go up the pecking order from the 

16 brand manager to someone like Susan Levan we talked 

17 about, who is a group — head of a group of brands. 

18 Then that would have had to go to the senior VP of 

19 brand management, that would have then gone to the 

20 executive VP of marketing and sales, and ultimately I 

21 would have signed off on — on these plans and would 

22 have known what was in them. I probably in 1994 

23 would not have passed it up to Mr. Bible. I — I was 

24 sufficiently comfortable that I knew what I was doing 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 


Q. Now you said that if there were a brand 
extension, it might or wouid require the approval of 
the head of R&D. Would you explain that a little 
bit. 

A. Well what I meant was you said "sign off." I — 
I'm using sign off and approval. R&D would have to 
approve the brand manager's assumption that that 
brand could be developed and introduced by July 15th, 
which would be in the plan. The plan would say we 
are going to introduce Benson & Hedges Ultra Lights 
on July 15th. Well if that — if that brand had not 
yet been developed, R&D would — would — would 
approve not the concept of introducing it, but would 
agree that it could in fact have that product 
developed and manufactured in time for a July 15th 
introduction. So all these departments would have 
been involved in the formulation of the plan. The 
brand manager would synthesize that, write it up, 
present it, and then go up the pecking order for 
approval. And in 1994 I probably would have been 
the — the final person to approve it. 

Q. If you weren't talking about a new product, 
would R&D be involved at all? 

A. Probably not. There would be some scenarios 
under which R&D could be involved, but again it would 
DIRECT EXAMINATION - 
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be the product development part of R&D which is 
responsible for the products. And so if it weren't a 
new product, if, for example, you — the brand plan 
called for Marlboro Lights' tar to be lowered from 11 
to 10, all right, R&D would have been involved in 
that because R&D has to figure out how that's done, 
do the consumer testing to make sure it's an 
acceptable change, and everything else. So they 
would be involved. But always the product 
development part of R&D, which is only — is — is 
one part of R&D. 

Q. Would R&D have to sign off on the kind of 
advertising that was going to be done? 

A. Oh, they — they — they wouldn't get close to 
that. 

Q. Or to whom marketing efforts were going to be 
directed? 


A. Oh, no, no. I mean that's — 

Their involvement would relate to product 
changes, either a new product or changing an existing 
product. They would have nothing to do with the 
advertising. 

Q. Was Myron Johnston one of the people who had to 
sign off on marketing strategy? 

A. No. No. 

DIRECT EXAMINATION - JAMES J. MORGAN 
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THE COURT: Counsel, counsel. 

MR. BLEAKLEY: Yes. Oh, I didn't even know 
what the time was. 

I probably have just enough more to make it 
worthwhile breaking now. 
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6 THE COURT: All right. We'll recess now, 

7 reconvene tomorrow morning at 9:30. 

8 THE CLERK: Court stands in recess, to 

9 reconvene tomorrow morning at 9:30. 

10 (Recess taken.) 

11 


http://legacy.library.ucsf:;edu/tE€l/wrin05a0l)i^pdlidustrydocuments.ucsf.edu/docs/xqhd0001 



